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INTRODUCTORY NOTE. 

SmcE the Sale of Goods Act became law two excellent 
works have appeared explaining its provisions — one by- 
Judge Chalmers of Birmingham, the draftsman of the 
measure ; the other, a more extended work, by Messrs. Ker 
and Pearson -Gee. These set forth the law of sale in 
England as codified with only trifling alterations in the 
Act; but neither of them professes to deal, except inci- 
dentally, with the law of Scotland, or makes any attempt to 
explain the important and almost revolutionary changes made 
by the Act upon the principles and practice of the Scottish 
law of sale. As I had the honour, while the bill was 
passing through Parliament, to be associated to some extent 
with the learned draftsman in an endeavour to adapt the 
measure to Scottish requirements, I have since felt it my 
duty to follow up these efforts by an explanation of the 
bearing of the Act upon Scottish law. 

Another reason for the present publication is, that apart 
from statutory change, there seemed a distinct call for a 
modern treatise on the subject of sale in Scotland. The 
only Scottish work on sale was that of Mr. M. P. Brown, 
published in 1821, which, notwithstanding its general 
excellence, necessarily failed to throw light on many im- 
portant and intricate questions. It can scarcely be claimed 
for the little work of Professor Bell, published posthumously 
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in 1844, that it added anything of importance to the 
Scottish aspect of the law of sale, or that it now adequately 
represents the law either of Scotland or England. 

Instead of summarising here the changes made by the 
Act upon the ' law of Scotland, or the differences still * 
existing between the law of sale in England and Scotland, 
I have noted these changes and differences under separate 
headings in the Greneral Index. 

The English law of sale has been enriched by the 
treatises of Lord Blackburn and Mr. Benjamin, both of 
which have been freely used in the preparation of this 
work. The citations from Blackburn refer to the second 
edition, and those from Benjamin to the fourth edition. 



EICHAED BEOWN. 



188 West George Street, 
Glasgow, Jwm 1896. 
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SALE OF GOODS ACT 1893. 

[56 & 57 Vict. c. 71.] 
An Ad for codifying the Law rdaiing to the Saie of Goods. 

[20th February 1894.] 
Bb it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows : 

PART L 

FORMATION OF THE CONTRACT. 

Contract of Sale. 

1. — (l.) A contract of sale^*^ of goods ^^ is a con- Sect 1. 
tract whereby the seller ^''^ transfers or agrees to trans- ^^ ^^ 
fer the property ^^ in goods to the buyer ^^^ for a money 
consideration, called the price.^'^ There may be a con- 
tract of sale between one part owner and another.^-''^ 

(2.) A contract of sale may be absolute or con- 
ditional.^> 

(3.) Where under a contract of sale the property 
in the goods is transferred &om the seller to the 
buyer ^^ the contract is called a sale; but where the 
transfer of the property in the goods is to take place at 
a future time or subject to some condition thereafter to 
be fulfilled the contract is called an agreement to sell. ^*^ 
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Sect. 1. (4.) An agreement to sell becomes a sale when the 

time elapses or the conditions are fulfilled subject to 
which the property in the goods is to be transferred/*^ 

Notes. 

(a) " ' Coniract of sale ' includes an agreement to sell as well as 
a sale," and "'sale* includes a bargain and sale as well as a sale 
and delivery" [Sect 62 (1)]. "Bargain and sale" (sometimes 
called " executed sale ") is to be distinguished on the one hand 
from " agreement to sell," and on the other hand from " sale and 
delivery." " Bargain and sale," though unaccompanied by de- 
livery, may pass the property to the purchaser, but if delivery 
has followed, it becomes "sale and delivery." The distinction 
between " sale " {i,e. " bargain and sale ") and " agreement to sell " 
is noticed below. Com. infra, p. 4. 

(b) " ' Goods ' include ... all corporeal moveables except 
money " [Sect. 62 (1)]. 

(c) "Seller'*— ''Buyer." See definitions, Sect. 62 (1). 

(d) " * Property * means the general property in goods, and not 
merely a special property " [Sect. 62 (1)]. The terms "general " 
and " special " as applied to property are now introduced for the 
first time into the law of Scotland. Com. infrOy p. 5. 

(e) Price, See Sections 8 and 0. 

(/) Part owners. In Scotland it has never been doubted 
that one part owner may sell his interest to another, but the 
English law of co-ownership rests on an unsatisfactory basis. 
The difficulty perhaps arises from the extreme development in 
English law of the principle that one cannot contract with him- 
self, a theory which frequently leads to injustice, especially in 
connection with trusts and partnership. — See Lindley on Partner- 
skip, 6th ed. p. 31 et seq, 

(g) The contract may be conditional in itself, or it may in- 
clude a condition as one of its terms. The distinction is im- 
portant. See Com. infra, p. 7. 

{h) " Transferred from the seller to the buyer,** In England, and 
now also in Scotland, there is a re-transfer of the property in 
certain cases from the buyer to the seller, as where the buyer 
recovers damages for non-delivery under Sect. 61. See Com., 
Sect. 48 ^si, p. 201. 

(t) E,g. in Section 18, Rule 1 refers to " sale," and Rules 2 and 
3 to " agreement to sell." Under Rules 4 and 6 an " agreement 
to sell " becomes a " sale." 
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COMMENTAKY. g^^^ j 

Sale as a contract has the same general characteristics General char- 
in every system of jurisprudence. The transfer of the ^^™^^o^ 
absolute or general^ property distinguishes it from the 
contracts of loan, hire,* carriage or other bailment, while the 
money consideration or price distinguishes it from donation 
and exchange or barter.' But the legal principles involved Variations of 
vary in different countries, and the terminology employed a^terain-^^ 
often differs in its application. Thus the definition of oiogy. 
sale given in this section does not describe the contract 
as it existed in the law of Scotland before the passing of 
this Act. In Scotland the seller did not iramfer the Differences 
property by the contract; he only agreed to transfer it lawoTsi^iand 
The contract formed the sale, but its effect was merely to a»d ScoUand 
give a tittUvs transferendi dominii ; it did not operate Sf property.*^ 
as a conveyance in the buyer's favour. The contract 
was personal between the seller and the buyer, giving the 
latter in the case of the sale of a specific article a jus ad 
rem specificam, but no jiis in re^ The seller remained the 
owner of the goods until delivery, and he might therefore 
validly sell the same goods to a second buyer transacting 
with him hmd fide and obtaining delivery. In this case 
the second buyer's right could not have been called in 
question by the original buyer, whose only remedy was a 
personal action against the seller for damages for breach of 
contract Again, prior to the Mercantile Law Amendment 
Act, Scotland, 1856,* the seller's creditors could seize goods 
sold but not delivered, and were not bound to recognise any 
right in the buyer.® The principle of the law of England, 

^ The term " general property " explained infra^ p. 5. 

* A contract for the supply of steam power is sale, not lease — dark v. 
iKteiiwff (1872), 10 8.L.R. 162. In Ferguson v. Fyffe (1868), 6 S.L.R. 68, 
it was doubted whether a contract as to turnips to be consumed by sheep in 
the field where grown, constituted a sale of the turnips or a lease* of the land. 

* The distinctions here referred to relate primarily to the nitject of the 
contract. Other distinctions affect the parties or the mode, e.g, a sale by a 
principal or by an agent or a sale of material combined with the services of 
an artificer or workman. As to sale conjoined with loccUio aperarumf see 
Bell's Cora. I 198, 194. 

* "Property or dominion passes not by conditions or provisions, but by 
tradition and other ways prescribed in law." — Stair, i. 14. 5. 

* 19 & 20 Vict c 60. 

* ** Until possession was given to the purchaser, the seller's trustee had the 
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Seet L 



Sale and agree- 
ment to selL 



Scottish criti- 
cisms upon the 
English mle. 



English terms 
not clearly 
nnderstood in 
Scotland. 



to which the law of Scotland is now assimilated, is set 
forth in this section, and in Sections 17 and 18. In a sale 
of specific goods in a " deliverable state," ^ the seller (where 
there are no special conditions) transfers the property to 
the buyer by the mere force of the contract irrespective of 
delivery. This is called a " sale " as distinguished from an 
** agreement to sell," which, as defined in this section, refers 
to a transfer of the property at some future tima The 
phrase "agreement, to sell," is generally applied to what is 
known as an " executory sale," ie. where the seller under- 
takes to manufacture or procure the goods and to deliver 
them at a future time, or where the goods are not in a 
" deliverable state " or require to be weighed, measured, or 
tested.^ A sale as distinguished from an "agreement to 
sell " is also known in English law as a '' bargain and sala" 

We are thus met at the threshold of the Act by an 
important change in the law of Scotland. The principles 
now imported from England have bieen adversely criticised 
by many of our judges and text-writers, and have been 
unfavourably contrasted with the Scottish rules now sup- 
planted." There is probably truth in much of this criticism, 
but in balancing expediency our legislators have deemed it 
better to assimilate the law, even at the sacrifice of more 
logical and better defined principles.^ 

It is to be noted, however, that the English rule as to 
the transfer of the property in goods sold but not delivered 
has not been clearly understood even by those of our 
standard Scottish text-writers who have undertaken to con- 
trast the two systems. Thus Mr. Mungo P. Brown, whose 
work on Sah, published in 1821, was justly characterised by 
Lord President Inglis as a " scientific treatise " by " a very 



option either of enforcing the contract affainst him or of taking the thing sold, 
leaving the purchaser to rank for a dividend upon the amount of loss he sus- 
tained by non-fulfilment of the contract" — Per Lord Watson in Static amd Co, 
V. Moore (1886), 18 Ret H.L. 57 at p. 64. 

^ '' Deliverable state " is defined in Sect 62 (4). 

> See Sect 18, Rules 2 to 6. 

• E,g, by Lord President Inglis in Anderaon v. M'CaU (1866), 4 Macp. at 
p. 770 ; by Lord Jus.-Clk. Moncreiff in Oardiner v. M*Leavy (1880), 7 Uet 
at p. 612 ; and Fleming v. Smith (1881), 8 Ret at p. 548 ; and by Sheriff 
Guthrie in Spencer and Co, v. Dobie and Co, (1879), 7 Ret at p. 896. 

* See further as to transfer of the property, Com., Sect 17 post, p. 80. 
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high authority on this branch of the law/'^ enters into an Seet 1. 
explanation of the English use of the terms '' absolute pro- Absointe or 
pertj" and "special property"* in order to show that the SrtjninT^ 
buyer's right in undelivered goods is not " absolute " but special pro- 
" special." • To some extent this error is due to the un- ^®^' 
certainty which long existed in England as to the exact 
nature of "vendor's lien/'* but nothing could be further 
from the truth than to speak of the buyer's property in 
goods still in the custody of the seller as " special."^ All 
modem English authorities describe sale as " a transfer of 
the absolute or general property."^ "A transfer of the 
special property is not a sale of the thing/' ^ and accord- 
ingly the Act specially defines '* property " as " the general 
property in goods and not merely a special property/'® 
Professor Bell, both in his Principles and his Com- 
mentaries, falls into the same error.^ "In England/' 
he says, " the completion of the mere contract is said to 
pass the property. But it is not the absolute property 
which so passes : it is only a qualified and imperfect right 
which subjects the buyer to the risk of the commodity, but 
confers on him no tide to demand possession of it or to 
exercise any dominion over it ; and it therefore cannot be 
said that the property passes otherwise than nominally, 
until the contract is followed by delivery and possession." 
This statement, except in so far as it refers to the risk, 
does not represent the English law which we are now 
called upon to observe and administer in Scotland. But it 
is only fair to Professor Bell to observe that in his little 

1 In Murdoch and Co., Ltd., v. Greig (1889), 16 Ret 896 at d. 401. Pro- 
feasor BeU alao held M. P. Brown's work in high estimation. — Bell's Com. i. 
468, note. * M. P. Brown on Sale, pp. 5, 6. ' Ibid. pp. 6, 21. 

* ''The extent of the unpaid vendor's right whilst he is in poesession of 
the goods is one on which the law is more unsettled than any person not 
piactically acquainted with the subject could anticipate." — Blackburn on SeUe, 
8nd ed. p. 445. 

* " Special property " as a legal phrase narrowly escaped being introduced 
into Scotland in 1770 through a House of Lords judgment in a Scotch ap- 
peal.— See Hastie and Jamieson v. Arthur (1770), Mor. 14209. In this case the 
words were used in their proper sense. 

• E.g. Beigamin, p. 1 ; Story, Sect 1. The word " property " used without 

2nalification means "general property." See Blackburn on Sale, 2nd ed., 
ntro. ix. and p. 123 et aeq. ; (JampbeU on Sale of Goods, 2nd ed. p. 88 et aeq. 
' Beinamin, p. 2. ^ Sect 62 (1). 

• BelTs iVtii., Sect 86, note ; Bell's Com, I pp. 176, 177, and hote, p. 177. 
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Seet 1. work on Sale, prepared at the close of his life and published 
after his death, he states the law of England accurately as 
follows : — " Where delivery is not made, but, at the request of 
the buyer or for the convenience of the parties, the thing sold 
is left with the seller, the property is passed ; and the seller 
is a mere custodier for the buyer, with a lien for the price." ^ 

Memorandam The memorandum prefixed to the bill while before the 

prefixed to House of Lords in 1891 and 1892 stated the distinction 
between the laws of England and Scotland thus: — "In 
England the property in goods passes under a contract of 
sale as soon as the parties intend it to pass whether the 
goods be delivered or not In Scotland the rule of the civil 
law prevails, and the property in goods sold does not pass 
until delivery. It has, however, been pointed out by Lord 
Blackburn that since the 19 & 20 Vict. c. 60, Sect. 1" 

Mercantile (the Mercantile Law Amendment Act, Scotland, 1856), 

^ntlSTiSM " ^^ distinction is not of much importance, for whenever 
the property would pass in England the buyer in Scotland 
acquires a jus ad rem, though not a Jus in re. The goods 
are at the buyer's risk, and the seller's creditors cannot 
attach them." This statement is not quite accurate in so 

Bnyer*8 risk, far as it implies that the buyer's risk was a consequence of 
the Mercantile Law Amendment Act The separation of 
the risk from the property was established in Scotland at 
least as far back as the seventeenth century, the rule being 
that, as soon as the contract was complete, specific goods 
were at the risk of the buyer, though undelivered and 
though no property had passed.^ 

Further, it would seem that Lord Blackburn, in the case 
referred to in the memorandum,^ over-stated the efiect of 
the Mercantile Law Amendment Act in producing assimila- 

SeUer^s powers, tion.^ That Act did not touch the seller's right in Scotland 



1 Bell on SaU (1844), p. 15. 
' But the rule as to nsk 



nsk was not qalte fixed in the time of Stair (1681), 
who debates both sides of the question with an evident preference for con- 
tinuing the risk with the ownersnip. — Stair, Inst, i. 14. 7. 

* M*Bain v. ffalkuse and Co. (1881), 8 Ret H.U 106. 

* Lord Blackburn said : — "There is a nominal difference still between the 
law of England and the law of Scotland, but for all practical purnoses the 
law of Scotland, where there has been a contract of sale though no delivery, is 
made identical with the law of England in the actual result" — 8 Ret H.L. 
at p. 112. 
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to retain for a general balance due by a bankrupt purchaser,^ Sect 1. 
nor did it prevent a fraudulent buyer from selling the same 
goods to two successive sub-purchasers, and giving a good 
title to the second with delivery, to the exclusion of the 
first without delivery. The provisions of the Act applied 
only to a limited class of cases, and even within these 
limits its application was beset with difficulties.^ One of 
the efiTects of the extension of- the English rule to Scotland 
is to abolish the special and cumbrous machinery of the 
Mercantile Law Amendment Act, and to completely assimi- 
late the law in the matter of passing the property.^ 

In reference to the provision that '' a contract of sale Conditional 
may be absolute or conditional," it is to be observed that ^^ 
" condition " has a wider meaning in this section than in any 
other part of the Act. It includes not merely a promissory 
condition to be performed by one of the parties as in Sect 
11, but also a casual or contingent condition which may go 
to the root of the contract itself. In the former case non- 
fulfilment of the condition frees the other party from his 
reciprocal obligation, and may also involve liability for 
damages ; in the latter it may depend upon the fulfilment 
of the condition whether the contract is binding upon one 
of the parties or is altogether void.* Pothier's division of 
conditions into potestative, casual and mixed,^ applies to 
unilateral obligations rather than to mutual contracts, and 
does not adequately represent the distinction referred to. It 
is better expressed in the Indian Contract Act, which deals 
separately vdth " contingent contracts " • and *' promises " ^ or 
" reciprocal promises." * 



^ Mein ▼. Bogle (1828), 6 Sh. 860. See Sheriff Glaasford BeU*8 note to hia 
interlocutor in H^yper v. Harveys (1861), 28 D. 606 at p. 609. 
" See «.^. Wyper ▼. Haroey (1861), 23 D. 606. 

* See also Com., Sect 11 post^ p. 80. 

^ The distinction is well illustrated by PhUip ▼. Edinburgh, Paih, and 
Dundee BaUway Co, (1854), 16 D. 1065. Rev. on app., H.L. (1857) 2 Macq. 
514. In the Court of Session the condition was treated as potestative on the 
part of the purchasers, and they were consequently held bound in specific im- 
plement ; in the House of Lords the contract itself was held to be conditional, 
and both parties were therefore free. See further on this subject, Com., 
Sect. 10 000^, p. 45. 

» Oblig., Sect 201 (adopted by Bell— /Wti., Sect 60). 

• Sect Zleteeq, ' Sect bleteeq, ^ Sect 87 et $eq. 
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Sect 2. 2. Capacity to buy and sell is regulated by the 

BUT^i^sKLL. general law concerning capacity to contract, and to 
transfer and acquire property/"^ 

Provided that where necessaries are sold and 
delivered ^^ to an infant, or minor,^''^ or to a person 
who by reason of mental incapacity or drunkenness is 
incompetent to contract, he must pay a reasonable 
price therefor/''^ 

Necessaries in this section mean goods suitable to 
the condition in life of such infant or minor or other 
person, and to his actual requirements at the time of 
the sale and delivery/*^ 

Notes. 

(a) The *^ general law concerning capacity" will be that of 
England or Scotland according to the domicile of the party. 
The common-law rules are reserved by Sect 61 (2). Capacity 
to contract is to be distinguished from authority to contract. 
Authority is part of the law of principal and agent which is also 
reserved by Sect. 61 (2). 

(6) " Sold and delivered." There must be not only a sale but 
also delivery. The technical expression "sale and delivery" 
means a sale upon which delivery has followed (Note 
(a), Sect. 1, ante^ p. 2). By interpretation ^^ sale" includes a 
" beu'gain and sale " as well as sale and delivery " [Sect. 62 (1)], 
but the ruling idea here is the benefit derived by the in- 
capacitated person through the actual receipt of the goods. 
Delivery is therefore conjoined with sale, and both are essential, 

(c) The word " minor " in this proviso was inserted when the 
bill was adapted to Scotland, but, for the reasons noted below 
(Coil, p. 16) it is unnecessary, and is to some extent mis- 
leading. 

{d) The price in the cases referred to does not result from 
contract^ but from the equity of recompense. A person incom- 
petent to contract cannot be held liable in an obligation regard- 
ing undelivered goods. 

(e) This definition of "necessaries" expresses the law of 
England, but if it were required to apply it to Scotland it would 
be found unsuitable. It forms a rider to the preceding proviso 
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which, 80 far as regards minority in Scotland, is merely a super- Sect 2. 
fluous addition to the leading rule of the section CoH., infra^ 
p. 15. 

COMBfENTARY. 

Except in regard to non-age the law as to capacity 
to contract is much the same in England and Scotland. 
Incapacity may apply to the following classes of persons : — 

OiUlaivs, — In England since 1870 convicts are incap- outlaws, 
able of suing or making any contract except while they are 
lawfully at large under any licence/ but the Act containing . 
this provision does not apply to Scotland where the in- 
capacity seems to be confined to persons outlawed or under 
sentence involving forfeiture of their estates.* But " those 
who lie under a legal incapacity, e.g. by attainder, if they 
come under an obligation cannot object their incapacity 
against the creditor, being excluded personcUi objectione? for, 
as attainder is designed not as a benefit but as a punish- 
ment to the person attainted, it cannot be pleaded by 
him as a pretence to be released from his just engage- 
ments." * 

Alien enemies cannot sue for debt during war, but they Alien enemies. 
may bind themselves by contract and may enforce it after 
the war has ceased.^ In bankruptcy a dividend may be 
set aside for an alien enemy as a contingent debt.^ 

Married women. — Previous to the Married Women's Married 
Property Acts ^ a married woman could not contract except 
as agent for her husband in virtue of an express or 
implied mandate from him. But the Acts seem to give a 
certain amount of contractual power to a wife without her 
husband's consent.® 

^ 83 & 84 Vict. 0. 23, Sects. 8, 30. 

* Stair, iii. 3, 39 ; Eisk. ilL 1, 16. 
» Semi ▼. E, ofCamvxUh (1726), Mor. 10449. 

* Ersk. iii. 1, 16. 

* Bell's Cam, i. 826 ; Bell's /V»7t., Sects. 43, 2185 ; Pollock on Contract^ 6th 
ed. p. 92. 

* Bell's Ccm. i. 826. 
^ En^d (1870), 83 & 84 Vict. c. 93 ; (1874), 37 & 38 Vict c 50 ; (1882), 

45 k 46 Vict c. 75, repealing the two preyious Acts. Scotland (1877), 40 & 
41 Vict c 29 ; (1881), 44 k 46 Vict c. 21. 

^ Bell's IVtn., 9th ed., Sect 1660 A «< Mg. ; Benjamin on SaU, p. 34 ei seq. 
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Seet 2. iMnaiicB. — In Scotland these are divided into fatuous 

Lunatics. persons or idiots " who are entirely deprive* of the faculty 
of reason," and furious persons who " cannot be 6aid to be 
deprived of judgment, for they are frequently 'known to 
reason with acuteness," but who " are seized with periodical 
fits of frenzy." ^ 

The definition of an insane person given for the purpose 
of cognition by 31 & 32 Vict. c. 100, Sect. 101, is *'one 
furious or fatuous or labouring under such unsoundness of 
mind as to render him incapable of managing his affairs." 
Under the Act referred to, the old " brieve for the cognition 
of a person alleged to be incompos mentis prodigus et 
furiomSy or of a person alleged to be incompos mentis fatutis 
et naturcUiter idiota" can no longer be competently directed 
to the judge ordinary, and in its place certain procedure is 
directed for cognition before a judge of the Court of Session 
and a special jury.* 

The nearest male agnate of twenty-five years of age 
who is himself capable of managing his own affairs ia 
entitled, after cognitioa of the lunatic, to the ofBce of 
guardian under the title of tutor-at-law.^ But the usual 
course is to apply to the Court of Session for the appoint- 
ment of a curator bonis, which is granted without cognition 
on production of medical certificates of insanity.* The 
general rules regulating the capacity of insane persons to 
buy and sell are the same in Scotland as in England. The 
contract is not in itself void, even where the party has 
been cognosced or where a curator bonis has been ap- 

1 Ersk. i. 7, 48 ; Bell's Com, i. 182 et aeq. 

^ 81 & 82 Yiot. 0. 100 ; Act of Sed. 8rd December 1868. 

» 1474 a 52. 

^ Mackay's Manual of Practice, pp. 541, 542. The Lunacy Act 1890 
(58 Vict c 5) does not, "unless otherwise expressly provided, apply to 
Scotland or Ireland " (SBct. 2). The sections which apply are 86 to 89 
and 181. The last-mentioned section provides that ** where a person has 
been found lunatic by inquisition in England or Ireland, and has personal 
property in Scotland, the committee of the estate of the lunatic shall, without 
cognition or other proceedings in Scotland, have aU the same powers as to 
such property or the income thereof as might be exercised by a tutor-at-law 
after cognition, or a duly appointed curator bonis to a person of unsound 
mind in Scotland" [Sect 181 (2)]. A similar power over property in 
Etigland or Ireland is given to the tutor-at-law after cognition, or the 
curator bonis, of a lunatic in Scotland [Sect 181 (3)]. 
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pointed ; for the lunatic may be re-convalescent, and may Sect 2. 
resume his adiftnistrations either with or without a formal 
declaration' of the Court^ The act of the insane person is 
not necessarily, and in all circumstances, even voidable. 
''Contracts made by a person of unsound mind are not 
voidable at his option, if the other party to the contract 
believed him to be of sound mind at the time the contract 
was made. In order to avoid a fair contract upon the 
ground of insanity, the mental incapacity of the party 
seeking to avoid it must be known to the other contracting 
party. . . . The burden of proving both the insanity and 
the plaintiff's knowledge of it lies on the defendant" ^ 

IrUoxiccUed persons,^ — " Intoxication as a ground of Intoadoated 
relief from an obligation is, in general, to be set forth as a P®"°°^ 
plea of fraud. It cannot be said that there is consent 
where the mind is for the time destroyed by intoxication ; 
and, standing alone, it will be a good ground of reduc- 
tion that the party was so drunk as net to know what he 
did; or, according to Erskine, 'in a state of absolute 
drunkenness and consequently deprived of the exercise of 
reason.'^ In general, intoxication only 'darkens reason' 
and does not of itself invalidate a contract; but the 
advantage taken of this state of imbecility may infer the 
existence of fraud, or aid the force of the objection grounded 
on deceit or extortion."* The contract of an intoxicated 
person is in the same position as that of a lunatic. " The 
contract of ^ lunatic or drunken man who by reason of 
lunacy or drunkenness is not capable of understanding its 
terms or forming a rational judgment of its efTect on his 
interests is not void, but only voidable at his option : and 
this, only if his state is known to the other party. The 

1 Beirs /Vmi., Sect 2107. Inglis ▼. His Tutor (1701), 4 Br. Sup. 517 ; 
6 Br. Sup. 6. Bryce v. Oraham (1828), 6 Sb. 426, Affd. 3 W. ft S. 328 ; Lock- 
hart, Petr. (1862), 24 D. 1086 ; Nisbet's Trustees v. Nisbet (1871), 9 Macp. 937. 

« Per Lopes, L. J., in Imperial Loan Co. v. Stone [1892], 1 Q.B. 297. 

• The words "drankard" and *' drunkenness" are commonly used by 
English text-writers, although they refer to habit rather than to atate or 
condition. A person may m denominated " drunkard " who is not, at all 
times, intoxicated. But the word " drunkenness " in the sense of intoxication 
at the time of the contract, has by this section acquired statutory sanction. 

« Ersk. iii 1, 16. See also iy. 4, 5. Stair, ii. 11, 21. 

» Bell's Ckm. i 317. 
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Differences 
between Eng- 
lish and 
Scottish law 
of non-age. 



defendant who sets up his own incapacity as a defence must 
prove not only that incapacity, but the plaintiffs knowledge 
of it at the date of the contract." ^ 

It only remains to consider nonroge in regard to which 
the law of Scotland differs materially from that of England 
The leading points of difference are as follows : — 

1. England recognises only one stattis — that of " infancy," 
which extends from birth to the age of twenty-one. Scotland 
divides the period into "pupilarity" and "minority," the 
former extending from birth to the age of twelve in females 
and fourteen in males ; the latter extending in each case to 
the remaining years up till twenty-one. 

2. The incapacity of an "infant" in England is more 
nearly analogous to that of a " pupil " in Scotland than to 
that of a minor. Hence the Guardianship of Infants Act 
1886,' which applies to both countries, in effect defines 
" pupil " as the Scottish equivalent of " infant." Minors are 
therefore excluded from the provisions of that Act, although 
a similar period of non-age in England falls within its 
scope." 

3. In England an infant cannot contract, but a minor in 
Scotland is not similarly incapacitated. A minor who has 
curators and contracts without their consent is not bound 



^ Pollock on Contract, 6th ed. p. 89 ; Molton v. Ccmroux (1848), 2 Ex. 487, 
4 Ex. 17 ; Matthetos v. Baxter (1878), L.R. 8 Ex. 132. See also the foUow- 
Ing Scottish cases z—ffaltoun v. Northeak (1672), Mop. 13884 ; Gardner ▼. 
Tenant (1677), 8 Br. Sup. 162 ; A. v. B, (1682), 2 Br. Sup. 19 ; M*Kie v. 
Maxwell (1752), Mor. 4968 ; Jardine v. Mliot (1803), Hume 684 ; Hunter v. 
Stevenson (1804), Hume 686 ; Johnston v. Brown (1823), 2 Sh. 495 ; Johnston 
V. aark (1864), 17 D. 229 ; CoutOon v. MUler (1862). 24 D. 607 ; Taylor v. 
Provan (1864), 2 Macp. 1226 ; PoUoek v. Burru (1875), 2 Ret 497. The 
learned editor of Belrs iVt'n. [9th ed. p. 15, note (/)] says :— '* It is difS- 
cult to suppose a case of intoxication avoiding a deed without some degree of 
fraud, but such cases may occur, especially if both parties are the worse of 
drink, where there is such a degree of intoxication as to make one utterly 
incapable of entering into business transactions. In all cases the party 
seeking relief will be barred from pleading his intoxication tmless he makes 
his challenge as soon as he comes to his senses and knows what he is said to 
have done. It seems that he may ratify the agreement, and that the other 
party who contracted with him, knowing his condition, may be held to his 
Wgain. But if both were drunk, queers t The cases of Jardins v. £llu4 
(1808), Hume 684, and Hunter v. Stevenson (1804), Hume 686, show that 
drunkenness may merely be an element in proving that the parties did not 
really intend to make a serious bargain.*' 

« 49 & 50 Vict 0. 27. 

* But see Judicial Factors (Scotland) Act 1880 (43 k 44 Vict c 4), Sect 
4, as interpreted by Fenny v. Penny (1894), 32 S.L.R. 9. 
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unless for " necessaries/' but if he has no curators, he may, Seet 2. 
with a few exceptions, lawfully perform any act competent 
to a person of full age. 

4. In Scotland the contracts of a pupil are entered into 
by his legal guardian (tutor), the pupil himself neither 
contracting nor consenting. But a contract to which a 
pupil is a party, even without his guardian's consent, is not 
necessarily void. If it is for the pupil's advantage, the other 
contracting party may be held bound. A minor who has 
guardians (curators) contracts with their consent : if he has 
no curators he validly contracts in his own name alone. If, 
however, a minor with curators contracts without their 
consent he is entitled to the same privilege as a pupil, and 
therefore the contract is not void as regards the other 
contracting party if it is the minor's interest to enforce it 
In England the contract of an in&nt is said to be absolutely 
void, but apart from the special provisions of the Infants 
Belief Act 1874 Mt is in the view of modem authorities* 
only voidable, and may be enforced against the other party. 
The Act referred to introduces a difi&culty by expressly 
enacting that the contract of an infant where voidable at 
common law shall be void.^ 

5. In Scotland the contract of a person in non-age, 
whether pupil or minor, and whether entered into by himself, 
or by, or with the consent of, his guardian, may be reduced 
within four years after majority upon proof of serious injury 
to his person or estate (^lon enxyrm). But the contract of 
a pupil entered into by his tutor on his behalf, or that of a 
minor entered into by himself (or if he has curators by 
himself with their consent), is valid, and cannot be reduced 
on the ground of minority, if the four years referred to are 
suffered to elapse. Further, a party may iit any time after 
arriving at full age validly adopt a contract made in non-age 
and that either expressly or by implication. In England, 
on the contrary, it is expressly provided by the Infants 
Belief Act ^ already referred to that '' no action shall be 

1 87 ft 38 Vict c 62. 

* PoUock on Conirajdy 6tli ed. p. 58 ; Benjamin on Salt^ 4th e<L p. 23. 

» 87 & 88 Vict. c. 62, Sect 1. * (1874), 37 & 38 Vict, c 62. 
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Seet 2. brought whereby to charge any person upon any promise 
made after full age to pay any debt contracted during infancy, 
or upon any ratification made after full age of any promise 
or contract made during infancy, whether there shall or shall 
not be any new consideration ^ for such promise or ratification 
after full age." « 

6. The status of a young person above the age of twelve 
(females) and fourteen (males), but under the age of twenty- 
one, is essentially different in Scotland and in England. In 
Scotland the contract of a minor is not void : it is at most 
only voidable, and, speaking generaUy, it requires to be set 
aside by a decree of Court A minor who has represented 
himself as of full age cannot reduce his contract if the other 
party has acted bond fide? He may contract for necessaries ; 
he may enter into trade ^ either alone or in partnership ; ^ 
he may be made bankrupt;^ and he may, as we have seen, 
at any time after full age, expressly or impliedly adopt a 
voidable contract made during minority so as to exclude any 
future reduction even within the quadrennium utile? In 
nearly all these respects the law of England differs. An 
infant cannot trade or be made bankrupt Speaking generally, 
he cannot " make any conveyance or purchase that will bind 
him, nor enter into a binding contract, nor, in short, do any 
legal act"^ He is not liable even if he fraudulently 
represent himself as of full age; he requires no judicial 
process of reduction to set aside his deed, but may plead 
infancy by way of defence and without any time limitation ; 
and finally, after he arrives at full age, he is prevented by 
statute from entering into any new contract which imports 
an adoption or ratification of a contract made during infancy.^ 
It may be stated as an objection to the English law of non- 
age that it makes little distinction between the contract of 
a boy of ten and that of a youth of twenty, and that much 

^ As to the English doctrine of Consideration! see Appendix III. jpos^, p. 841. 
« 87 & 88 Vict. c. 62, Sect 2. » Stair, L 6, 44. 

« Stair, L 6, 44 ; Ersk. L 7, 88 ; Bell's C7om. i. 181. 
» Galbraith v. Lesly (1676), Mor. 9027 ; fFilson v. LatdUvw, Aflfd. H.L. 
(1816). 6 Pat App. 222. 

• Goudy on Bankruptcy, pp. 76, 77. ' Ersk. i. 7, 89. 

^ Stephen's C<m, 10th ed. iL 824. 
' Infants Relief Act suprou. 
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practical inconvenience results from continuing absolute Sect 2. 
incapacitj beyond the limits which seem prescribed by 
nature.^ 

The definition of " necessaries " set forth in the section Necessaries. 
does not accurately represent the law of Scotland. The 
section does not enact any change in the common law,' and 
it is therefore of importance that the law of Scotland on this 
subject should be distinguished. The words ''suitable to 
the infant or minor's actucd requirements at the time of the 
sale and delivery/' imply that the seller must take the risk 
of these requirements having been otherwise supplied. But 
in Scotland, if the goods sold are in their own nature suitable 
for the clothing, education, or maintenance of a minor 
according to his station in life, the seller is not put upon 
enquiry as to whether the minor is already furqjshed.^ The 
transaction in Scotland is recognised as a legal contract,^ and 
as such it would be unreasonable to put one of the con- 
tracting parties to such serious disadvantage as to infer 
ntdlity of his claim for the price of goods supplied, if his 
knowledge of the private resources or supplies of the other 
party should turn out to be inaccurate. Yet such is the 
law of England. " A tradesman dealing on credit with an 
infant does so at his peril, and must lose his money if the 
infant does not voluntarily pay him, unless he can prove that 
the goods supplied were necessaries for the infant according 
to his station in life. That being the law, we come to the 
question what are necessaries. To determine this we must 
take into account wJiat the infant had at the date of giving 
the order," * No regard is to be paid to the fact that it is not 
within the tradesman's knowledge that the infant is amply 

^ "Though equity keepeth not one time for the attainment of reason, but 
takes it as soon as it truly is, which in some is much sooner and in others 
much later, yet positive law, following that which is most ordinary for 
stability's sake, fixes it at the end of pumllarity. " — Stair, i 10, 18. 

* The common law where not expressly altered is reserved by Sect 61 (2). 
» JohnsUm V. MaiUand (1782), Mor. 9086 ; Scoffitr v. Bead (1788), Mor. 

8936. In the latter case it was held that the pursuer was bound to prove 
that money advanced was afterwards usefully applied to the clothing, educa- 
tion, or maintenance of the minor, but in regard tofui^ishings of wearing ap- 
parel an allegation that the father had already made suitable provision for his 
son was held irrelevant See also WiUde v. Dunlop and Co. (1884), 12 Sh. 506. 

* Stair, i. 6, 44 ; Ersk. i. 7, 38 ; M. P. Brown on Sale, p. 169. 
Per Lopes, J., in Banus v. Taye (1884), 18 Q.B.D. 410 at p. 418. 
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Seet 2. 



Misapplication 
of woid 
"minor." 



supplied.^ Again, in England, " the supply of necessaries to 
an infant creates only a liability on simple contract, and it 
cannot be made the ground of any different kind of liability. 
... A deed, therefore, given by an infant to secure the re- 
payment of money advanced to buy necessaries is voidable." ^ 
In Scotland, on the contrary, bonds, bills, and other written 
obligations by minors have been again and again sustained, 
not merely where they represented the price of necessaries 
already furnished, but where they were granted for money 
advanced, provided it was proved that the amount of the 
advance was afterwards usefully employed for the minor's 
benefit.* " Minors are effectually obliged by their own 
acts and deeds, and even by bonds of borrowed money 
granted by them, though without the consent of their 
curators, for all sums that have been profitably applied to 
their use." * 

As a " minor " may, under certain conditions, validly 
contract, the attempt to adapt the section to Scotland by 
adding the words " or miwyr " is founded on a misapprehen- 
sion. Where the words occur in the second paragraph they 
are unnecessary, and in the third paragraph they are not 
only unnecessary but misleading. 



Seet 3. 

CONTEACT OF 
SALE, HOW 
ICADK. 



Formalities of the Contract. 

3. Subject to the provisions of this Act ^'^^ and of 
any statute in that behalf,^^ a contract of sale ^''^ may 
be made in writing ^^ (either with or without seal)/*^ 
or by word of mouth,^ or partly in writing and partly 
by word of mouth, or may be implied from the con- 
duct of the parties. ^^ 

Provided that nothing in this section shall aflfect 
the law relating to corporations.^^ 

1 J^antesY. ro|/0(18S4),18Q.B.D.,41O. See also ./bAn«to7t« v. iforibs (1887), 
19 Q.B.D., 509. * Pollock on CorUraet, 6tli ed. pp. 70, 71. 

* £.g.m Gordon v. Earl of OaXUnoay (1629), Mor. 8941 ; StuaH v. StuaH 
and Hunu (1689), Mor. 8948 ; WUkie v. DuTUop amd Co. (1884), 12 Sh. 506. 

« Ersk. i 7, 88. See also Stair, i. 6, 44. 
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Notes. Sect. 3. 

(o) The provisions referred to are contained in Sect 4, and 
do not apply to Scotland. 

(6) E,g, the Merchant Shipping Act 1894,^ and the 4th 
section of the Statute of Frauds.^ 

(c) *' Contract of sale includes an agreement to sell as well as 
a sale "[Sect. 62(1)]. 

(d) An informal writing {ie. in Scotland, a writing neither 
holograph nor tested) may be accepted as evidence, but, if chal- 
lenged, it will not be conclusive. By the Interpretation Act 
1889 * " expressions in any Act referring to writing shall, unless 
the contrary intention appears, be construed as including refer- 
ences to printing, lithography, photography, and other modes of 
representing and reproducing words in a visible form." 

(e) In England a seal is essential to a formal deed or covenant. 
Any signed writing without seal is, however, suflScient to evidence 
a '* simple contract," and also to satisfy the requirement of 
writing introduced by the Statute of Frauds. Sealing is not 
necessary in Scotland, but the effect of certain British statutes, 
e,g, the Merchant Shipping Acts, has been to extend to Scotland 
the English requirement of a seal in the particular matters to 
which these statutes relate.^ 

(/) The phrase "by word of mouth" is used to avoid the 
ambiguity connected with the word " verbal,'' which in England 
is applied to any contract, written or unwritten, which is not 
evidenced by deed under seal. The proof of a contract by word 
of mouth may be strengthened by presumptions arising from the 
subsequent conduct of the party denying it^ 

(g) " Conduct of the parties" e.g. where parties act upon a draft 
agreement not signed or completed,^ or where goods are sent on 
" sale or return " and are kept an unreasonable time.^ Assent 

^ 57 & 58 Vict 0. 60. See Appendix I. post, p. 307. 

' 29 Gar. II. c. 8. See Appendix I. post, p. 291. 

» 52 & 53 Vict c. 63, Sect. 20. 

^ See the Merchant Shipping Act 1894 (57 & 58 Vict. c. 60), Sect 65, and 
relative fonn of Bill of Sale, Appendix I. post, p. 311. In company law the 
Scottish mode of authentication has been preserved or at least rendered 
optional (30 k 31 Vict c 131, Sect 37 ; 37 & 38 Vict c. 94, Sect 56). 

* M'Fadzm v. ffarsewell (1802), Hume 330. 

• Brogden v. Metropolitan BaUway Co. (1877), H.L. 2 App. Ca. 666. 

' Beverley y. Lincoln Oas Co. (1837), 6 A. & E. 829. ** When an offer is 
made to another party, and in that offer there is a request, express or 
implied, that he must signify his acceptance by doins some particular thin^;, 
then as soon as he does that thing he is bound."— rer Lord Blackburn in 
Brogden v. MetropolUan Bailvxiy Co., 2 App. Ca. at p. 691. See as to the 
effect of usage in the contract of hire-purchase, Marston v. Kerr'a Tntstee 
(1879), 6 Ret 898. 

C 
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Seet 3. *' may be signified by a nod or a gesture, or may even be inferred 

from silence in certain cases ; as if a customer takes up wares 
off a tradesman's counter and carries them away and nothing is 
said on either side, the law presumes an agreement of sale for 
the reasonable worth of the goods." ^ But the conduct founded 
on must be that of the parties themselves. Thus evidence as to 
usage of trade was held inadmissible in a question whether a 
concluded contract of sale had been made through brokers.^ 

{h) Corporations in England signify their corporate intention 
by means of a seal. Their seal forms their signature. Corpora- 
tions in Scotland are not similarly restricted, except in so far as 
they are affected by British statutes [see note («) sv>jpra\ 

Commentary. 

This section is declaratory of the law of Scotland • as 

well as that of England.^ The special restrictions upon 

Statate of freedom of contract in England arising from the Statute of 

*""^ Frauds or the substituted provisions of this Act [Sect. 4] 

^ Benjamin on SaUy p. 43. Blackstone's Com. b. 2 c. 30, qnoted and 
approved by Tindal, C. J., in HoadUy y. M'Laine (1834), 10 Bing. 482. But 
see Huni^ v. Duff (1831), 9 Sh. 703 ; Affd. (1832), 6 W.S. 206 ; M*Lean 
and Hope v. Tkomas (1869), 42 Sc. Jur. 159. 

• Tounll and Co. v. The Brilish Agricultural Association (1876), 3 Ret. 
117. ** The English cases as to the completion of the contract of sale through 
brokers turn mainly on the 17th section of the Statute of Frauds." — BeU's 
Com. L 460, editor s note. 

' Stair, i. 14. 1 ; Ersk. iii. 3. 2, and iy. 2. 20 ; Bell's Com. I 458 ; Bell's 
Prin.j Sect. 89 ; Bell on Sale, p. 32 ; M. P. Brown on SaUj p. 2 ; Hamilton v. 
Richard (1698), Mor. 12412 ; Gibbv. fFalker{l75l), Elch. Caut. No. 19; Car- 
ruthers v. Bell (13th November 1812), F.C.; Pollock and Dickson y. M' Andrew 
(1828), 7 Sh. 189 ; H^ilscm y. JValker (1866), 18 D. 673. But see Allans y. 
Gilchrist (1876), 2 Ret. 587. " Sale is a mutual and reciprocal contract in 
which both parties are bound or neither " — Bell on Sale, p. 32. There may 
be circumstances where one only of the parties is legally bound, as, e.g., in 
Graham and Co. y. Pollock and CaZdwall (1763), Mor. 14198, but the con- 
tract of hire with an option to purchase has been recently held not to be a' 
sale although the lender is bound to give effect to the hire-purchaser's option 
by turning the hire into instalments of the ^tic^—Helhy y. Matthews and 
others, H. L., 30th May 1896. A contract of sale completed yerbally cannot be 
opened up by a subsequent request for writing — Martin and Sons v, JRobertson, 
Ferguson, and Co. (1872), 10 Macp. 949 ; nor can a contract completed by 
correspondence, except in one particular not afterwards insisted in, oe resiled 
from on other grounds— ./iocA: y. Roberts and Gibson (1866), 8 Macp. 664. 

^ In other departments of sale the laws of England and Scotland differ in 
regard to the formalities of the contract. Thus in England a sale and trans- 
fer of incorporeal moyeables such as debts, shares, debentures, and other 
rights may be proyed parole, at least to the effect of constituting an equitable 
ri^ht in the transferee, but in Scotland similar rights cannot be transferred 
without writing. As to the effect in England of an assignment in writing of 
a debt or other legal chose in action, see Judicature Act 1873 (36 & 37 "Vict, 
c 66), Sect. 25 (6). 
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have no place in the law of Scotland, and are reserved by Sect 3. 
this section but not enacted.^ The English doctrine of ^^S^Ja^^n 
*" Consideration " may also be classed as one of the form- 
alities of the contract, the absence of which from the law 
of Scotland form^ a distinguishing feature not specially 
referred to in the Act* It might be supposed that the 
contract of sale is beyond the reach of the doctrine of 
"Consideration/' seeing that in sale the price, however 
inadequate, forms a '' consideration/' and thus satisfies the 
requirement. But even in sale the influence of the doctrine 
is felt In England, if A offers to sell to B, and specifies a Offer and ac- 
time within which the oflTer may be accepted, he may with- *^*P**"*^- 
draw his offer before the time has expired, provided B has 
not previously accepted it' This is due to the absence of 
" consideration " (in the English sense) for A's obligation 
not to withdraw. In Scotland A would be bound to keep 
the offer open until the expiry of the time mentioned.* 

It was settled by Dunlop v. Higgins^ (1848), a House Effect of 
of Lords appeal from Scotland, that the posting of an P°®*^°fif- 
acceptance in due time completes the bargain, even if 
through the fault of the post-ofiice it does not reach the 
offerer, or has been unduly delayed. Some subsequent 
English judgments were contrary to this view, Dunlop v. 
Higgins not being recognised as an authority in England ; * 
but these have now been overruled on the express authority 
of the Scotch appeal.^ It is to be observed, however, that 

1 See Appendix I. posty ^. 291, and Appendix III. post, p. 348. 
' The leadinff charaotenstics of the aoctrine of ** Consideration " will be 
fonnd in Appendix III. pos^, p. 841. 

* Cook v. OxUy (1790), 8 T.R. 658 ; IHckeMon y. Dodda (1876), 2 Ch. 
Div. 468. 

« Bell's Cwi^ I 844 ; Bell on SaU, pp. 88, 88 ; Marahall and M'KeU y. 
BUukvoood (1747), Eiohie's SaU, No. 6. But see Hogg v. EUiU (1877), 14 
S.L.R. 229. Referring to the JSnglish rale Bell says: ''One cannot help 
feeling that a rule so different from what oommonl}[ happens in the intercourse 
of life raises that inconsistency between law and justice which is sometimes 
complained of." — Bell on Scde, p. 84. 

' I H. of L. Oases 881 : in the Court. of Session (1847), 8ub, nom, Higgins 
y. DwOopy 9 D. 1407. 

* Kg. The British American Telegraph Co, y. Colson (1871), L.R. 6, 
Ex. 108. 

' Imperial Land Co. of Marseilles [Harris' Case] (1872), 7 Ch. App. 687 ; 
The Household Fire Insurance Co. y. Grant (1879), 4 Ex. Diy. 216. In 
Harris' Case James, L. J., said : ** The Vice-Chancellor's decLiion seems to me 
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Seet 3. the same rule will not hold in the case of a revocation of 
an ofiTer, it being held- in England that such revocation must 
be received by the party to whom it is addressed before the 
contract has been completed by the posting of an accept- 
ance.^ The effect of a revocation of an acceptance received 
by the offerer prior to or at the same time as the acceptance 
itself, seems to be still an open question. The Scottish 
case Dunmore v. Alexander^ (1830), relating to a contract 
of service, supports the view that the revocation will be 
effectual ; but this judgment was given before Durdop v. 
JBiggins, and is inconsistent with the theory that the 
contract has been completed by the mere despatch of the 
acceptance. Probably when the question is again raised 
the finality of the contract consequent upon the posting of 
the acceptance will be consistently applied both in England 
and Scotland.^ 

Sale of ships. The formalities of the contract in the case of ships 

suggest a question of considerable importance. Ships are 
clearly " goods " as defined by Sect. 62 (1) of this Act, and 
therefore, unless there is some other " statute in that behalf," 
they may be transferred by " word of mouth." The older 
Merchant Shipping Acts undoubtedly prescribed writing, 
and not only so, but, as interpreted by the Courts both of 
England and Scotland, they rendered absolutely void any 
contract not in the particular form provided by the Acts, or 
not registered in the terms of their provisions.* In this 

to be utterly indistinguishable in principle, or in fact from Durdop y. Higffins^ 
a case which is binding upon us (7 Gh. App. at p. 591). See as to the 
present law of Scotland on this subject, Jacobsen, Sons and Co. t. Undemoood 
and Son, Limited (1894), 21 Ret 654. Where an order by telegram was, 
through the fault of the tele^aph office, so altered in transmission that goods 
were despatched to a non-existing person there was held to be no contract. — 
yerdin Brothers v. Hobertson (1871), 10 Macp. 85. 

1 Stevenson v. M*Lean (1880), 6 Q.B.D. 846; Byrne v. Van Tienhoven 
(1880), 6 C.P.D. 844 ; ffentkom v. Fraser (1892), 2 Ch. 27. See specially 
the remarks of Lindley, J., in Byrne* s Case, 6 C.P.D. at p. 347. 

« 9 Sh. 190. 

* The question is discussed by the editors of Beigamin on Sale, 4th ed. 
pp. 66, 57. 

* See as to Scotland Spence v. Muir (20th January 1809), F.C. ; LeUeh v. 
Berry (20th May 1819), F.C. ; Colder v. MilUn- (1824), 3 Sh. 253 ; M* Arthur 
V. WBriar and Johnston's Trustee (1844), 6 D. 1174 ; Ord v. Barton (1846), 8 
D. 1011. But in the older caseof if *iVair v. Millar (2nd December 1808), F.C, 
letters exchanged, though not conform to the statute, were held to confer a 
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respect the enactments were far more rigid than the cone- Sect. 3. 
spending rules regarding heritage in Scotland, for although 
these require writing in the constitution of the contract, 
a formal title is not necessaiy to the validity of the personal 
contract where the registered rights of third parties are not 
in question. The progress of shipping legislation, however, 
has been towards greater freedom of contract, and it has 
now reached the point that personcd rights in Scotland and 
" equitable interests " in England are freely recognised apart 
from formal title and registration.^ But since registration 
of a transfer in a particular form is not now necessary to 
the validity of a personal contract for the sale of a ship, the 
question arises whether writing is still essential to the con- 
stitution of the contract. Writing, as we have seen, is 
necessary in the case of a sale of heritage in Scotland,^ and 
it is also necessary under Sect. 4 of this Act in the case 
of the sale of a ship in England, but there is no longer any 
statutory provision making writing essential to the validity 
of a contract for the sale of a ship in Scotland. It would 
seem, therefore, that such a sale may now be validly 
contracted without writing so as to bind the contracting 
parties and their representatives, though it would not be 
eflTectual against bond-Jide holders of a registered title.^ The 
nature of shipping property is, however, so exceptional that 
a verbal contract ^ for the scde of a ship is not likely to be 

personal right ; and in MUl v. ffoar (18th December 1812), F.C., an arrester 
was preferred to a party subsequently registered as owner. The development 
of the law of England on this subject is ably treated by Lord Justice Lindley. 
— Law Magazins (1862), vol. xiii. p. 70. 

1 Cf. 34 Geo. III. c. 68, Sect 14, and 8 & 4 WilUam IV. c. 55, Sect. 82, with 
17 k 18 Vict c. 104, Sect 87 (2) ; 25 & 26 Vict c. 68, Sect 8 ; and the present 
Merchant Shipping Act, 57 k 58 Vict c. 60, Sects. 5 (ii.) k 57. The sections 
of the existing Act will be found in Appendix I. postt pp. 807, 809. DtUhie v. 
Aiken (1893), 20 Ret 241, is a recent example of the recognition of beneficial ' 
interests. A similar relaxation and admission of ** equitable interests " is now 
recognised in the statutory law of patents ; cf. 15 k 16 Vict c 88, Sect 85, 
with 46 & 47 Vict c. 57, Sect 87. 

' This is partly due to the old statutes and partly to the common law. 

' Writing was not necessary to the sale of a ship in Scotland prior to the 
statutory law on the subjeot~-(7a/Aear^ v. Holland (1681), Mor. 8471. In 
HamiUon v. Ocrdon (1710), Mor. 14195, a party who bought a ship at a 
public auction was held to be free because he haa not signeathe Articles of 
Roup although the purchase was otherwise admitted ; but this decision can be 
explained on the ground that the parties had prescribed writing for them- 
selves. * "Verbal " is here used in its popular sense. See note (/) supra. 
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Sect 3. 



Quinquennial 
prescription. 



Triennial 
prescription. 



of frequent occurrence. The proof would require tx) be 
exceptionally clear to overcome the presumption arising 
from contrary usage. 

The contract of sale faUs within the quinquennial pre- 
scription or limitation introduced by the Act 1669 c. 9, 
which provides that bargains concerning moveables " shall 
only be provable by writ or oath of party if the same be not 
pursued for within five years after the making of the bar- 
gain." ^ The Act, however, only applies to verbal bargains, 
and has no application to sales constituted by writing.^ 
After the five years the subsistence of the debt as well as 
the constitution of the obligation must be proved by the 
writ or oath of the alleged debtor.* 

The triennial prescription,* which is of still older date 
than the quinquennial, also applies to certain kinds of sales 
not constituted or evidenced by writing. The words 
**merchantes compts" in the Act of 1579 "mean primarily 
accounts incurred to shopkeepers or sellers of wares on 
credit. The term, in connection with the general phrase of 
'the like debts,' embraces accounts to dealers whether 
wholesale or retail . . . and generally all accounts for 
furnishings, labour, and the like which are apt to run into 
credit, and which, being contracted without writing, are likely 
to be discharged without that formality." ^ But it does not 
apply to accounts-current between merchants ® or to accounts 
for commission charged by mercantile agents on goods pur- 
chased by them.^ It has been doubted whether it includes 



1 E, Souikesk v. Keddy and Simpson (1682), Mor. 11066 ; JFhiU v. Spenee 
(1688), Mor. 11065 ; Ewart v. Murray (1780), Mor. 11067 ; Afoffat v. Moffat 
(1787), Mor. 13214 ; Nobles v. Arm^rang (let June 1818), F.C. ; Lawson v. 
MUne (1889), 1 D. 603. 

« Hunter t. Thomson (1843), 5 D. 1286. "The prescription ... has 
evidently been designed to cover those independent mercantile transactions 
regarding moveables which, from not being parts of current accounts, were 
not protected by the triennial prescription. "—Dickson on Evidence (Grierson's 
ed.\ Sect 477. 

' E. Southesk v. Keddy and Simpson (1682), Mor. 11066 ; WTiite v. Spenee 
(1688), Mor. 11065 ; Mbles v. Armstrong (1st June 1818), F.C. ; Campbell 
V. Orierson (1848), 10 D. 861 ; Xennard and Sons v. Wright (1866), 3 Macp. 
946. * Act 1697 c. 88. 

^ Dickson on Evidence (Grierson's ed.). Sect. 492. 

« M'Kinlay v. Wilson (1885), 13 Ret 210. But see Batehelvr's Trustees 
v. ffoneyman (1892), 19 Ret 903. 

' Broum v. Broum (1891), 18 Ret 889. 
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a claim for the price where the sale is that of an isolated Seet 3. 
article,^ or where a number of articles are sold under one 
contract, but delivered at diflTerent times.^ The prescription, 
as applied to merchants' accounts, does not run on each 
separate item, but only on the whole account when closed, so 
that a new item within three years of the preceding one, if 
added hand fide and not for the mere purpose of eliding the 
prescription, will preserve the currency of the account.^ 
The statute excludes debts founded on " written obligations," 
but the obligation must be completed in writing so as to 
bind both parties, and therefore a mere order for goods,* or 
a written order verbally accepted and acted upon,* will fall 
within the prescription. It is not necessary, however, in 
order to exclude the statute, that the writing should be 
probative in the sense of being either tested or holograph.® 

The effect of the quinquennial and triennial prescriptions Effect of the 
is not to cut off all claim, but to limit the proof to the P'««^"P*i«^- 
" writ or oath " of the alleged debtor in the obligation.^ 
The original constitution and also the continued existence 
of the obligation must in the absence of writing be estab- 
lished by the oath of the other party to the action under a 
judicial reference. Under such a reference, unless the 
party examined admits that the obligation was contracted 
and still exists, or unless he admits circumstances which 
necessarily infer that result, the oath will be negative.^ 

^ See Baird v, Montgomery (1688), Mor. 11092 ; EwaH v. Murray (1780), 
Mor. 11067 ; McGregor v, StevDart(\%U), Hume 472 ; Smith v. MUlar (1827), 
6 8h. 838 ; CMM y. Lazxanmi (1859), 21 D. 801. 

« See Bruce v. Jack (1670), 1 Br. Sup. 609 ; Macdougall v. Campbell (1880), 
8 Sh. 959, U.L. (1888), 7 W.S. 19. In the latter case the Court of Session 
held that the statute applied, but in the House of Lords the point was con- 
sidered doubtful. 

» Mown y. E. Aberdeen (1709), Mor. 11094 ; Fisher y. Ure (1886), 14 Sh. 
660 ; SUuxlH y. SeoU (1844), 6 D. 889 ; AyUmn y. StoddarC (1882), 9 Ret. 
631 ; JUtsa y. Couriers Executrix (1888), 16 Ret 224. 

• C^uap V. Curdiner (1775), Mor. 11111 ; Boss y. Shaw(17Si), Mor. 11115, 
Douglas y. Ghrierson (1794), Mor. 11116. 

• Chaimers y. Walker (1878), 6 Ret. 199. 

• Black y. SharuTa Crediion (1828), 2 Sh. 118 ; Waiaon y. Hunter and Co. 
(1841), 8 D. 588 ; Wood r. Hoiodm (1848), 5 D. 507 ; Waiaon y. Johnstone 
(1846), 18 Sc. Jur. 598 ; Maeandrew y. ffunter (1850), 13 D. 1111. 

^ The bargain prescribes quoad the manner of probation by witnesses, and 
an offer to proye aeliyeTY juramento is irreleyant unle&<) the continued resting- 
owing of tne price is slso referred to oath. — White y. Spence (1683), Mor. 
11065. * Cowbrough and Co, y. Robertson (1879), 6 Ret. 1801. 
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Sect 3. 

Prescription as 
applied to 
foreign obli- 
gations. 



In the case of an obligation incurred in England or 
abroad the effect of prescription in Scotland has been much 
discussed. The question may, however, be taken as settled 
in conformity with Don v. Idppman^ (1837), where in the 
course of giving judgment in the House of Lords, Lord 
Brougham laid down the following rule: "Whatever re- 
lates to the nature of the obligation — ad valorem contractus 
— ^is to be governed by the law of the country where it was 
made, the lex lod ; whatever relates to the remedy by suits 
to compel performance, or by action for a breach ad de- 
cisionem litis is to be governed by the lex fori — the law of 
the country to whose Courts the application is made for 
performance or for damages. . . . Assuming this to be the 
settled rule here, the only question is whether the limitation 
of action belongs to the contract or the remedy."* In 
reference to the argument that statutory limitations of the 
mode of proof refer to the contract itself, and not merely 
to implement. Lord Brougham observed that the parties 
" looked to performance only, and to the time of performance ; 
the argument supposes them to have looked to a breach. 
. . . Nothing can be more violent than the supposition 
that the breach of the contract is in the contemplation of 
the parties, and indeed nothing more contrary to good 
faith." ^ Upon the authority of this and other cases it may 
be held as settled that such prescriptions as the quin- 
quennial and triennial, which only limit the mode of proof 
and do not affect the obligation itself, are enforceable in 
Scotland although the contract may have been entered into 
beyond the limits of Scottish jurisdiction. On the same 
principle no effect can be given in Scotland to any similar 
prescription or limitation existing in the lex loci corUroLctus, 



Sect. 4. 4. — (1.) A contract for the sale of any goods of the 

Contract OP i r 1 n i n -i <• 

8ALB FOB TKN value of tcH pounos or upwards shall not be enforce- 

upwABDs. able by action ^*^ unless the buyer shall accept ^^ part 



* 2 Sh. & M*L. 682, reversing Lippman v. Don (1886), 14 Sh. 241. 
2 2 Sh. & M'L. at pp. 723, 724. 
8 2 Sh. & M'L. at p. 728. 
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of the goods so sold, and actually receive ^^ the same, Sect 4. 
or give something in earnest ^""^ to bind the contract, 
or in part payment,^""^ or unless some note or memo- 
randum in writing ^''^ of the contract be made and 
signed by the party to be charged or his agent in that 
behal£ 

(2.) The provisions of this section apply to every 
such contract, notwithstanding that the goods may be 
intended to be delivered at some future time, or may 
not at the time of such contract be actually made, 
procured, or provided, or fit or ready for delivery ,^'^ 
or some act may be requisite for the making or com- 
pleting thereof, or rendering the same fit for delivery.^ 

(3.) There is acceptances^ of goods within the 
meaning of this section when the buyer does any act 
in relation to the goods which recognises a pre-exist- 
ing contract of sale whether there be an acceptance 
in performance of the contract or not. 

(4.) The provisions of this section do not apply to 
Scotland.<*> 

Notes. 

(a) ^^Enforceable hy adion" These words were substituted 
in Committee for " allowed to he good^^ ^ but the substitution 
does not remove the objection long urged against the 17th 
section of the Statute of Frauds of which this section is practi- 
cally a reproduction. The words as they now stand suggest that 
there is nothing illegal in entering into a verbal contract for the 
sale of goods of the value of £10 or upwards, but that if one 
of the parties does not keep to his bargain the other has no legal 
redress. The law, while recognising the rights refuses the remedy. 

(6) ^^ Acc^t" — '*aciually receive.'* Statutory force is here 

^ The change of phrase is in acooidanco with decision. The contract is 
'' not void, still less illegal.'* See Maddisan y. Aldenon (1888), 8 App. 
Caa. 467.— Per Lord Blackburn at p. 488. 
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Sect 4. given to a judicial interpretation of '^acceptance" as it ap- 

peared in the Statute of Frauds. Both actual receipt and 
acceptance are required to elide the statute, but it has been held 
that the acceptance may be such as to establish the contract, 
while not precluding the buyer from objecting that the particular 
terms of the contract were not fulfilled. The buyer may reject 
the goods as disconf orm to contract, though no longer at liberty to 
refuse implement on the ground that the contract itself is not in 
writing.^ The provision in the present Act perhaps goes further 
than the common law so as to overrule such cases as Taylor v. 
Smith^ (1892). It can scarcely be maintained that an examinsr 
tion of the goods by the buyer with the view of ascertaining 
whether they are in terms of the contract is not an act by 
him in ** relation to the goods which recognises a pre - existing 
contract." * 

(c) " Eamesi " — "part payment " The giving of " earnest^" 
though formerly a prevalent custom, has fallen into disuse. It 
is to be distinguished from '' part payment," and " may be money 
or some gift or token given by the buyer to the vendor, and 
accepted by the latter to mark the final conclusive assent of both 
sides to the bargain." ^ To distinguish it from part payment it 
is sometimes in Scotland called " dead earnest." * 

(d) " fFrUing" It is not necessary that the writing should 
be in the form of a deed or be in itself probative ; it is sufficient 
if the signature of the party to be charged is attached.® The 
agreement may be gathered from several connected papers ^ pro- 
vided the connection appeai-s from the documents themselves 
with or without the aid of parole evidence.® The contract may 
be gathered from the terms of a series of letters,^ and even tele- 
grams, where the instructions for the message are signed by the 
party, may be used along with the signed correspondence to show 
its terms. ^® 

(e) ''Delivery:* Defined Sect 62 (1). 

(/) " Fit for delivery^* This seems another mode of express- 

^ Page y. Morgan (1885), 15 Q.B.D. 258. See also Morton y. Tibbett 
(1850), 15 Q.B. 428 ; KibbU y. Gough (1878), 38 L.T. N.S. 204 ; Bex^amin 
on Salef p. 134 et seq, 

« 2 Q.B. 62. 

' Sub-section (3). See also AhhoU v. Wolsey (1895), 11 Times Law Rep. 
414, where the decision of a Divisional Court on the lines of Taylor v. Smith 
was overruled by the Court of Appeal. 

^ Benjamin on Sale, p. 172. " Ersk. Hi. 3. 5. 

• Jieues V. Pkksley (1866), L.R. 1 Ex. 842. 

7 Baumann v. James (1868), L.R. 3 Ch. App. 608. 

« Oliver v. Hunting (1890), L.R. 44 Ch. Div. 205. 

» Wylson V. Jhmn (1887), L.R, 34 Ch. Div. 669. 

w Godwin v. Francis (1870), L.R. 5 C.P. 295. 
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ing " deliverable stale " which is defined by Sect. 62 (4). See also Sect. 4. 
Sect. 18, Rule 2. 

(g) " Acceptance'^ See note (6) supra, 

(A) SecHon not applicable to Scotland, The section reproduces 
with additions and slight alterations the 17th section of the 
Statute of Frauds ^ and the 7th section of what is known as 
Lord Tenterden's Act,^ lyQ^y^ ^f ^hich sections are repealed by 
this Act.^ Neither of the Acts referred to applies to Scotland, 
and therefore the provisions of this section are also excluded 
from operation there. The question remains whether a Scottish 
contract not in accordance with the section can be enforced in 
England. If Leroux v. Brovm^ (1836) is authoritative, the 
answer will be negative, but considerable doubt has been thrown 
upon this judgment,^ and mercantile expediency, as well as the 
general principles of international law, point to the recognition in 
England of a valid Scottish contract 

Subject Matter of Contract. 

6. — (1.) The goods ^'^^ which form the subject of a Sect 6. 
contract of sale^*^ may be either existing goods, Fim^ goods. 
owned or possessed ^""^ by the seller, or goods to be 
manufactured ^''^ or acquired by the seller after the 
making of the contract of sale, in this Act called 
** future goods." <*> 

(2.) There may be a contract for the sale of goods, 
the acquisition of which by the seller depends upon a 
contingency^ which may or may not happen. 

(3.) Where by a contract of sale the seller pur- 
ports to effect a present sale of future goods, the 
contract operates as an agreement to sell the goods.^^ 

^ (1677), 29 Car. II. c. 8. In the reyised editions of the Statutes, Sect. 
17 is numbered 16, and as such it is repealed by this Act. The text of the 
original section will be found in Appendix I. post, p. 291. See also Appendix 
III. post, p. 850. 

3 (1828), 9 Geo. lY. c. 14. See Appendix I. post, p. 292. 

' Sect. 60 and reUtive Schedule. A sketch of the history of the Statute 
of Frauds will be found in Appendix III. post, p. 848. 

< 12 C.B. 801. 

• E.g, by Willes, J., in Williams v. Wheeler (1860), 8 C.B. N.S. 299. See 
Blackburn on Sale, p. 2, note ; Benjamin on SdU, p. 112, note. 



28 



SALE OF GOODS ACT 1893. 



Sect 5. Notes. 

(a) ''Goods:' Defined Sect 62 (1). 

(6) "Contract of saU." Defined Sects. 1 & 62 (1). The 
subject of the contract must be an actual sale, not a security 
[Sect 61 (4)]. 

(c) "Owned or possessed" Possession as an alternative to 
ownership may refer to goods held by seller or buyer as bailee 
for the other party (e,g. Sects. 20 & 26), or to an agent having 
a power of sale. 

(d) " Manufadured" Formerly there was an implied under- 
taking in English law that goods sold by a manufacturer were 
manufactured by himself. The rule is by this Act assimilated 
to Scots law where there is no such implication. See Com. 
infra. 

(e) "Future goodsJ* Similarly defined in Sect 62 (1). 

(/) " Contingency" But if the contract amounts to a wager 
it is still illegal. See Gaming Act, 1845 (8 & 9 Yict c. 109), 
Sect 18, preserved by Sect 61 (3). 

(g) "Agreement to sell" Defined Sect 1 (3). 



Existing and 
future goodB. 



GoodB to be 
manufactured. 



COMMENTABY. 

The subject matter of sale is here divided into (1) 
" existing goods," (2) " future goods." The threefold 
division of Bell is in some respects to be preferred, viz. 
(1) specific goods, (2) goods described generically, (3) 
future goods.^ The first of these Bell calls a "proper 
sale," i.e. one which, according to the former law of 
Scotland, passed the risk though not the property to the 
buyer.* 

The bill originally provided that in the case of goods 
sold " by a manufacturer as such there is (in the absence 
of any trade usage to the contrary) an implied undertaking 
that the goods are of the seller's own manufacture." This 
gave eflfect to the English case of Johnson v. Raylton^ 
(1881), and was in opposition to the Scottish cases of West 
Stockton Iron Co, v. Neiison and Maxwell* (1880) and 
Johnson and Beat/ v. Nicoll and Son^ (1881). The sub- 

1 Bell's Pnn., Sect. 90. « Ibid,, Sect 91. 

» 7 Q.B.D. 488. •• 7 Ret. 1066. 

^ 8 Bet 437. See also Taylors y. Maelellans (1891), 19 Bet 10. 
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section embodying this provision was deleted in committee, Sect 6. 
80 that, taken in connection with Sect 14 (1), the Scottish 
rule is now the law of both countries.^ 

The res or subject of sale may be physical and tangible, Oontingeiicy. 
or it may be an incorporeal right, such as a debt or a share 
in a joint-stock company. The Act relates only to the 
former of these.^ It is possible, however, that the subject 
of sale may in Scotland be treated as an incorporeal right 
beyond the scope of the Act, while in England it is a 
"chattel personal**^ falling within its provisions. Thus 
the validity of the sale of a spes or chance is recognised in 
Scotland ^ as well as in England,^ but in Scotland the spes, 
though incorporeal, is iisdf the subject of the sale. It is 
an absolute sale of an incorporeal thing,^ the price of which 
is payable although the chance itself should never be 
realised. A 9pe» not being a "corporeal moveable" does 
not come within the category of "goods" as defined in 
Sect 62 (1), and therefore the sale of a spes is not con- 
trolled by the Act In England, on the other hand, the 
transaction is treated as a conditional or contingent sale of 
the subject of the spes, which may or may not be a corporeal 
moveable. " A mere possibility or contingency, not depend- 
ent upon any present right nor resulting from any present 
property or interest . . . may be the subject of an 
executory agreement to sell."^ But being an executory 
agreement it necessarily relates not to the spes but to its 
subject If one sold a chance as such, he would transfer at 

' See fts to the former law of England — Bei^jamin on SaUy p. 658. It 
has heen suggested that the evident intention of the framers of the Act has 
not been carried oat The subject is acain referred to posty p. 65. 

s " * Groods ' include, in Scotland, aU corporeal moveables except money," 
Sect es (1). 

' Sect es (1). 

^ Ersk. iii. 3. S. But a tpes does not vest in a trustee in bankruptcy, and 
even a Tuture right, though much more than a spes^ does not do so. — Jxeid v. 
Mmriaan (1893), 20 Bet 510. See also Trappes v. Meredith (1871), 10 
Macp. 38. 

* Beigamin on Sale, 87 ; Stoiy on Sale, Sect. 185 ; Hitchcock v. Oiddings 
(1817), 4 Price 135. per Richards C. B. at p. 139 ; Buddie v. Green (1857), 27 
L. J. Ex. 33, per Martin, B., at p. 84. 

* "A chance is a r^ in the wide jural sense of the word, ouite as much 
as a claim of debt or other incorporeal is.'* — Mackintosh on Jhman Law of 
SaU, p. 25. 

7 Story on SaU, Sect 186 ; Benjamin on Sale, p. 87. 
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Emptio rei 
speratof. 



Sect 6. once to the purchaser all his property and interest in it, 
and therefore if the transaction had related to " goods " it 
would have been a " sale " as distinguished from an " agree- 
ment to sell." English law, however, declares that the 
present sale of a chance is impossible,^ and that the trans- 
action is an executory agreement to sell something else, 
contingently upon that other thing coming into existence.^ 
If that other thing is a corporeal moveable or ''chattel 
personal " the Act will apply.' It therefore follows that 
in Scotland the Act will not apply to the sale of a spes or 
chance, while in England a sale exactly similar in its 
nature may tall to be dealt with under its provisions. 

In the case of emptio rei speratce, ix, where the thing 
sold " may be reasonably expected to come into existence 
in the ordinary course of nature, e,g, the lambs to be bom 
in the following spring on a particular sheep run, or next 
season's yield from a certain farm, garden, or vineyard," * 
the law of England somewhat inconsistently holds it to be 
a ''bargain and sale," so that immediately on the thing 
coming into existence the property and the risk pass at 
once to the purchaser.* It seems, however, that this 
rule has never been acted upon, and it has been very pro- 
perly suggested that " there is no rational distinction 
between one class of future goods and another." ® 

Future goods. In regard to " future goods " as defined in this section 

and in Sect. 62 (1), there is no foundation for the state- 
ment of Bell that in England " no action would lie if the 
seller had not the goods at the time but intended to go 



^ '' A contingency cannot be made the subject of a present sale." — Story 
on SaU, Sect 186. 

' '^Such a contract" (i.6. a contract for the sale of chanoe) ** would not 
be a bargain and sale at common law, but would be a valid executory con- 
tract"— Beiyamin on SdU, p. 87. » Sect 62 (1). 

^ Movie's Saie in the Civil Law, n. 31. 

' ** Things not yet existine which may be sold are those which are said to 
have a potential existence, that is things which are the natural product or 
expected increase of something already belonging to the vendor." — Beigamin 
on Sale, p. 82. See on the subject generally frood v. Foster (1587), 1 Leon 
42 ; Grantham v. Hawley (1615), Hob 132 ; Robinson v. MaodoneU (1816), 
5 M. & S. 228 ; HaZe v. Bawstm (1858), 4 C.B. N.S. 85. 

' Chalmers, SaXe of Ooods Ad, p. 16. This view is supported by Lamglon 
V. Higgins (1859), 4 H. & N. 402, and perhaps also by Mowell v. Coupland 
(1874), 1 Q.B.D. 258. 
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into the market and buy them." ^ The case of Bryan v. Sect 5. 
Lewis^ (1826) upon which he founds, and also the earlier 
case of Lorymer v. Smith^ (1822J, were judgments of Lord 
Tenterden (Abbot, C. J.), who thought such a transaction a 
wager and therefore illegal* In the later case of Mibble- 
white V. M'Morine^ (1839) the cases referred to were 
clearly ovemiled.® 

But though " future goods " may form the subject of an 
agreement to sell they cannot be made the subject of a 
sale so as to pass the property.^ In this respect, therefore, 
the section is merely declaratory of the common law of 
England. 

6. Where there is a contract for the sale of specific Sect 6. 
goods,<*> and the goods without the knowledge of the ^^"^ ^''''' 
seller ^^ have perished ^''^ at the time when the contract 
is made/"*^ the contract is void/*^ 

Notes. 

(a) " Specific goods" Defined Sect 62 (1). The section does 
not apply to goods described generically. Genus nunguam perit, 

(6) "fVUhota the knowledge of the seller:' See Com. infra, 
p. 32. 

(c) " Perished" Altered in committee from " ceased to exist" 
The latter phrase is the one usually employed in the decisions, 
e.g. in Couiurier v. Hastie^ (1856). 

(d) "At the time when the contract is made" Sect 7 deals 
with the case of goods perishing after the contract, but before the 
risk passes to the buyer. 

^ BeU on Sale, p. 16. BelVs work on StUe was written in 1843, but he 
appears not to have notioed BibblewhUe v. M*Morvne decided four years earlier. 

^ By. and Moo. 886. » 1 B. & C. 1. 

^ "The strong opinion Lord Tenterden expressed appears to have been 
gradoally formed in ms mind, and was no donbt confirmed by the effects of 
uie onfortnnate mercantile speculations throughout the country about that 
time."— Per Parke, B., on HibbUwhiU v. M'Manne (1889), 6 M. & W. 452 
at p. 462. » 6 M. & W. 462. 

' Bell himself throws doubt upon Bryan v. Lewis. — Bell's Prin., Sect. 
128, note. 

' Lunn Y. Thornton (1845), 8 C.B. 879, where a contrary argument was 
negatived hj the Court See also LangUm v. ffimns (1859), 28 LJ. Ex. 
252 ; MoahesY. MchoUan (1865), 19 C.B. KS. 290 ; Benjamin on Sale, p. 861. 

< 7 H.L. Gas. 678. 
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Sect. 6. 



(c) " VMr The word corresponds to the Scottish " null 
ai inUio'' See Note (a), Sect 28 'pod, p. 114. 



Cond'u/rieT v. 



Knowledge of 
parties. 



Partial loss. 



Commentary. 

This section is founded on Gcmturier v. Hastie^ (1856), 
where a sale of com at sea was contracted in London, but it 
was afterwards found that the cargo, having got heated, had 
been sold at a foreign port before the date of the contract 
A court of seven judges, and afterwards the House of Lords, 
unanimously found the London contract void, holding, in 
the words of Lord Chancellor Cranworth, that "what the 
parties contemplated was an existing something to be sold 
and bought" The case further shows that it is not essential 
to the application of the rule that the goods perish physi- 
cally, if they cease to answer the description in the contract 
The corn continued to be called by that name, but it was 
no longer the specific cargo intended by the parties. 

Knowledge on the part of the seller that the goods he 
professes to sell have perished will very properly subject him 
to a claim for damages. The contract in that case is not 
void in the sense of freeing both parties. The section, 
however, does not refer to the buyer's knowledge, or state 
what the elBFect would be in the event of the subject of sale 
having only partially perished. The rule of the Eoman law 
was that in the case of partial loss, if the buyer knew and 
the seller did not, the sale was good, and the buyer was 
obliged to pay the full price,^ while in the event of total loss 
the sale was altogether void.* There seems no room here 
for a similar distinction. 

When the goods sold have partially perished the only 
question seems to be, whether the subject of sale Continues 
to answer the description in the contract If not, it ceases 
to be the specific article sold.* Pothier thought that in 



1 7 H.L. Cas. 673. « Di^esty 18. 1. 67. 

• Ibid, 18. 1. 15. pr. But see Mackintosh's Roman Law of Sale, p. 106, 
where it is suggestea that the rale as to partial loss extended to total loss. 

^ This maybe deduced from the converse proposition that if the thing sold 
continues to answer the description, the sale is good. In Barr v. Gvbson 
(1838), 3 M. & W. 390, a ship sold while at sea had, previous to the 
contract, and unknown to the* parties, been stranded. It was held that the 
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every case of partial destruction the buyer should have the Sect 6. 

option of either abandoning the sale, or of claiming the part 

preserved at a reduced price,^ but this suggestion, though 

adopted in France and embodied in the French Code,^ forms 

no part of the law of England ^ or Scotland.* Impossibility 

of performance is probably the true basis upon which the impoaaibiUty 

avoidance of the contract proceeds, but impossibility is not ° ^^ onnanc^. 

removed by a part remaining possible, nor can fulfilment of 

a part of a contract be said to be the fulfilment of the 

contract itself. If performance is impossible, the fact 

should operate in favour of an innocent seller as well as 

in favour of a buyer; both parties should be bound or 

neither. 

A difficulty may be suggested where specific goods, Partial de- 
subject to two or more contracts of sale, are found to have ^^ two or 
been partially destroyed. If, for instance, the seller has more con- 



tracts. 



subject of sale was still extant as a ship, though it might be a total loss in 
the sense of an insurance policy. In certain circumstances the buyer may be 
bound to communicate to the seller the benefit of an insurance effected by 
him— (?i//«pic ▼. MUUr, San, and Co, (1874), 1 Ret 428. 

* Contract de Vente, No. 4. 

» Art 1601. * Chalmers on Sale of Goods Act, p. 17. 

* So far as sale is concerned, no very direct authority either in England or 
Scotland can be cited for the non-application of the French rule, though an 
analogy may be found in the law as to leases — Pollock on Contract^ 6th ed. 
2- 393 ; Stair, i. 15. 2 and 3 ; Ersk. ii. 6. 41 ; Bell's Friru Sect 1208. In 
England Barr v. Gibson (1838), 3 M. & W. 390, is sometimes cited as 
authority, but is not directly in point Perhaps Geipel v. Smith (1872), 
L.R. 7 Q.B. 404, is a better illustration. While it related to an excepted 
risk in maritime law, the principle seems of general application. It was held 
that where the principal part of a contract Incomes impossible by an excepted 
risk, the parties {i.e. both parties) are discharged from performing any other 
part which remains possible. (See Pollock on Contract^ 6th ed. pp. 404, 
408.) The leading American text- writers are, however, inclined to adopt the 



in the English 1 _ 

inducement tQ the purchase be thereby materially affected" {Com. ii. 469). 
Story says : " If the thing sold be only partially destroyed at the time of the 
sale, the buyer may either abandon the contract or he may take the thing at 
a proportional reduction of the price, according to the terms of the original 
bargain " {SaUf Sect 184). Two English decisions are cited as authority by 
both authors, but neither supports the law as stated. Curtis v. ffannay 
(1800), 3 Esp. 82, merely illustrates the well-recognised English rule as to 
warranty set forth in Sect' 11 of this Act, while Farrer v. Nightingal 
(1J98), 2 Esp. 639, if it has any relation to this subject, is adverse to the 
proposition set forth. Story further states that the law of Scotland is the 
same as that of the Code Napoleon, and cites M. P. Brown on ScUe, Sect. 134, 
but Brown merely sets forth the Roman law,' adding in a note that ** the 
rule now adopted in France seems conformable to equity.*' 

D 
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Sect 6. 100 boxes of raisins in a particular warehouse, 50 of which 

he sells to A and 50 to B without definite apportionment, 
if it turns out that 40 out of the 100 have perished, is the 
seller free from both contracts or either of them ? Analogy 
points to both contracts being void, though each separately 
is capable of fulfilment The further question, however, 
arises, whether, in the case supposed, the goods are really 
specific so as to come within this section. 



Sect 7. 

Goods pbbish- 
inq bbfobb 

8ALB BUT 
AFTBR AGREE- 
MSNTTOSEUL. 



7. Where there is an agreement to sell ^*^ specific 
goods,^^ and subsequently the goods, without any 
fault ^''^ on the part of the seller or buyer, perish before 
the risk passes to the buyer,^'*^ the agreement is there- 
by avoided/'^ 

Notes. 

{a) " Agreement to seU," Defined Sect 1 (3). 

(b) " Specific goods" ».«. " goods identified and agreed upon at 
the time a contract of sale is made." Sect 62 (1). 

(c) " Fatdt " means wrongful act or default Sect 62 (1). 

(d) " Before the risk passes the buyer.** Compare Sect 1 (4) 
with Sect 20, and see Sect 18, Rules 2 and 3. 

(e) " Avoided" i.e. becomes or is made void. The Scottish 
term " reduced " is analogous, but it impHes a formal decree of a 
Court See Notb (a), Sect 2S post, p. 114. 

COMMENTAKY. 

The rule here, as in the previous section, applies only to 
specific goods. In Sect 6 the goods were the subject of a 
" saie " under which, had they not previously perished, both 
property and risk would have passed to the purchaser ; here, 
the goods, though specific, are subject only to an " agreement 
to sell" under which the risk has not passed. 

The section will apply to the cases specified in Sect 18, 
Bules 2 and 3, and also to any case where the parties have 
agreed to alter the prirad fade rule by postponing the 
passing of the risk. 

It will be observed that, although the word " sale " is 
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inadvertently used in the rubric, it is not the sale but the Sect 7. 
passing of the risk which forms the terminiis ad quern of the 
rula A " sale " implies that the property has passed/ but, 
though primd facie the property and the risk pass together, 
the conjunction is not essential and may be altered by 
agreement^ 

The leading case upon which the rule of this section is 
founded is that of Rowdl v. Coupland^ (1874), where the 
subject of sale was 200 tons of a special class of potatoes, 
grown on particular lands. The potatoes having afterwards 
suffered from iJlight, so that the seller was only able to 
deliver 80 tons, he was held to be under no obligation as to 
the remainder. This judgment was founded on Taylor v. 
Caldwell^ (1863), where an important general principle was 
laid down in these words : " In contracts in which the per- 
formance depends on the continued existence of a given 
person or thing, a condition is implied that the impossibility 
of performance arising from the perishing of the person or 
thing shall excuse the performance." ^ 



7%c Price. 
8. — (1.) The price ^*^ in a contract of sale^^ may be Sect 8. 

A QQVVT A.TN • 

fixed by the contract, or may be left to be fixed in mentoppwce. 
manner thereby agreed, or may be determined by the 
course of dealing ^^^ between the parties. 

(2.) Where the price is not determined in accord- 
ance with the foregoing provisions the buyer must 
pay a reasonable price/"^ What is a reasonable price 
is a question of fact dependent on the circumstances 
of each particular case.^*^ 



» Sect 1 (8). » Sect. 20. 

» L.R. 9 Q. B. 462, 1 Q.B. Div. 258. * 8 B. & S. 828. 

' 8 B. Ic S. at p. 889.— Per Blackburn, J. As to the effect of the subject 
of sale having only partially perished, see Com., Sect 6, ante, p. 82. 



36 



SALE OF GOODS ACT 1893. 



Sect. 8. Notes. 

(a) ^^ Price" The price must be in money. It is defined in 
Sect. 1 (1) as a "wwwi^y consideration." Payment of the price 
and delivery are concurrent conditions, Sect. 28. As to the 
effect of the Act upon barter in England and Scotland respect- 
ively, see Com. infra, p. 39. 

(b) ** Contract of sale," Defined Sects. 1 (1) and 62 (1). 

(c) ** Course of dealing " This is usage between the parties, 
but not " usage of trade." The latter may, however, be implied. 
See Sect. 55 and Com. infra, p. 258. 

(d) ''Reasonable price" The current price at the port of 
shipment may be exceptional, and therefore not reasonable. See 
Acebal v. Levy^ (1834). The law of Scotland seems to be altered 
by this sub-section. Com. infra, 

{e) If a rate has been fixed, but the exact amount cannot be 
ascertained in consequence of the goods having perished, the 
Court or the jury may make a reasonable estimate. ^ 



Ascertainment 
of price. 



Differences 
between 
English and 
Scottish law 
as to reason- 
able price. 



Commentary. 

The price may be ascertained in three diflferent ways : 
(1) fixed by the contract ; (2) fixed in manner specified in 
the contract ^ ; (3) determined by usage between the parties. 
Failing all of these, the buyer must pay a reasonable price. 

The section is declaratory of the law of England, but, in 
so far as it admits of the fixing of a reasonable price, it 
seems to alter the common law of Scotland. The law of 
England admitting the Validity of a sale, where the price is 
not stated, and recognising a reasonable price, was settled 
by Acebal v. Levy* (1834), and was extended to executory 
contracts by Hoadley v. MLaine^ (1834). In Roman law 
there could be no sale without a definite price fixed by the 
contract, or in some mode provided by the contract. ** Until 

1 10 Bing. 376. 

« Martineau v. KUcJiing (1872), L.R. 7 Q.B. 436.— Per Lord Blackburn 
at p. 456. 

* For example, by valuation, as to which special rules are enacted by- 
Sect 9. 

* 10 Bing. 376. See also Valpy v. Qibsm (1847), 4 C.B. 887, especially 
the remarks of Wylde, C. J., at p. 864. 

» 10 Bing. 482. See also Joyce v. Swann (1864), 17 C.B. N.S. 84, per Erie, 
C. J., at p. 93. It may, however, be of the essence of the bargain that the 
price be determined by the contract itself, in which case there is no binding 
agreement untU it is fixed— Po^g v. Nwfolk (1894), 70 L.T. N.S. 781. 
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SO fixed there was no obligation, and therefore no con- Sect 8. 
tract" * This rule of the Roman law has been adopted in 
Scotland, hence all our Institutional writers describe a price 
certain as an essential of sale.^ It is true that if the sale 
had been *' executed," Le, if delivery had taken place, the 
buyer was obliged to pay the market price of the goods 
actually received by him.* This, however, was not due to 
agreement, but to the fact that something had followed on 
the supposed contract which could not be undone.* The 
party receiving the benefit was in equity bound to recom- 
pense the other at the market rate, but he had no obliga- 
tion in regard to any part of the goods not delivered.^ The 
same principle held where there was mutual error regarding 
the price. The purchaser was bound to pay the market 
value of the goods, but only, in so far as res non integroR,^ 

^ Moyle, Sale in the CivU Law, p. 68 ; Mackintosh, Roman Law ofSale^ p. 28 ; 
Dig. 45. 1. 75 and 18. 1. 7. 1 and 2 ; Inst. iii. 23. 1 ; Benjamin on Sale, p. 376 ; 
Blackburn on Sctle, p. 242. "Contracts of a kind with which we are so 
familiar, as where one goes to a shop and gets goods on credit without asking 
the price, or directs a shopkeeper to make one an article of a particular 
description without asking what it will cost, are in the Civil Law not contracts 
of sale at all, but innominate : the tradesman who supplies the goods, or who 
makes and delivers the article which has been ordered, sues for a money 
compensation not by axiio ex vendito, but by actio prasscriptis verbis'' — 
Movie, supra, p. 69. 

' Stair, 1. 14. 1 ; Mackenzie, iil 8. 1 ; Bankton, i. 19. 3 ; Ersk. iii. 8. 4 ; 
Bell's Com^ L 461 ; Bell's Prin., Sect 92 ; Bell on Sale, p. 18. The same holds 
in France, Civil Code, Art. 1591. 

» Leslie v. MUler (1714), M. 14197 ; BeHrams v. Barry (1818), 1 Mur. 
348 ; Wilstm v. if. Breadalbane (1869), 21 D. 967 ; StuaH and Co, v. Kmnedy 
(1885), 13 Ret 221 ; Mallock v. Hodghton (1849), 12 D. 215 ; Outhbertson v. 
Lowes (1870), 8 Macp. 1078. Where invoices stating a price were sent with 
the goods and the price was not timeously challenged, it was held fixed though 
above the market nte,— Mills v. Hamilton (1830), 9 Sh. 111. 

* Per Lord President Inglis in Stuart and Co. v. Kennedy (1885), 13 Ret at 
p. 223. 

* It is not easy to reconcile the theory of no contract with the common 
case of goods bought in a shop on credit without price stated, especially if 
there h«l been a previous course of dealing between the parties. Such a 
transaction woald probably have been recognised as binding in Scotland as 
well as in England, although the goods had not been actually carried away 
by the buyer. It is also to be observed that where recourse was had to the 
market price, it was the market price at the date of the supposed contract, 
not at the date of the delivery of the goods — Malloch v. Hodghton (1849), 12 
D. 215 ; Champion v. Milne (14th January 1811), F.C. The inconsistency is 
no doubt due to the influence of English law, and may be noticed elsewhere, 
e.g. in Bell on Sale, p. 19. 

* SvD<nd V. Sinclair (1771), Mor. 14241 ; Wilsm v. M. Breadalbane (1859), 
21 D. 957 ; Stuart and Co. v. Kennedy (1885), 13 Ret 221. In Anderson v. 
Wilson (1856), 19 D. 39, the executors of a deceased seller sued for the price 
as it appeared in deceased's books, and refused delivery at a less price alleged 
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Sect. 8. 



Price ascer- 
tained by 
arbitration, 
etc. 



Coarse of 
dealing. 



We thus find that previous to the passing of this Act the 
niles of English and Scottish law as to price differed in 
principle as regards executed contracts, and were wholly 
diflferent where the contract was executory. Now, however, 
the Scottish law has been assimilated to that of England. 

In Scots law, so long as the contract provided a means 
of fixing the price, the requirement of a certain price was 
satisfied : ^ there is therefore no change in this respect The 
price may be left to the decision of arbiters,* or may be 
fixed by some public standard,^ or may even be left to the 
decision of one of the parties.* The price may be alterna- 
tive, and fnade to depend on some extraneous event,^ or it 
may be agreed to be fixed by the result of an examination 
of books,® or it may be left to be fixed by weight, or 
measurement, or test.^ 

The " course of dealing between the parties " may be 
quite special, and has iio necessary connection with usage 
of trade. Trade usage may, however, be implied, so as to 
fix the price or the mode of payment,^ as where a particular 
trade allows a discount in respect of settlement when due. 
In some trades a large proportion of the price is thus dis- 
counted ; but this is not a proper trade discount, and if the 



by the buyer to be the price arranged. In the course of the proceedings the 
pursuers lodged a minute accepting the price named by the buyer, but it was 
held that the previous refusal to deliver was a breach of contract entitUng 
the buyer to resile. The case seems one of mutual error as to price, which, as 
the law then stood, might have justified a finding of no contract ; but the 
existence of a contract is assumed. 

^ E.g, the same price "as such a person gave or as shall be had from 
others by the seller for the like goods, or as such a person shall appoint." — 
Stair, i. 14. 1. 

» E. Selkirk v. Nasmith (1778), Mor. 627. But the reference may be such 
as to be a mere wager, and therefore illegal — Brogden v. MarrioU (1836), S 
Bing. N.C. 88 ; Itourke v. Short (1866), 6 El. & Bl. 904. 

• Such as fiars prices, Treas, 0/ Aberdeen v. Gordon (1760), Mor. 4416 ; or 
the lowest market price of the day — Champion v. Milne (14th January 
1811), F.C. 

• E, Montrose v. ScoU (1689), Mor. 14156 ; Stefoen v. Rohertaon (1760), Mor. 
8168 ; Lavaggi v. PirU and Sons (1872), 10 Macp. 812. See Com., Sect 9 
postf p. 43. 

» Smith V. Brovm (1785), Elchies, Sale, No. 1. 

• E,g. in Edinburgh United Bretoeries, Limited^ ▼. NirholsorCs Trustee (1893), 
20 Ret. 681, Affd. (1894), 21 Ret. H.L. 10. 

^ As in Hansen v. Craig and Rose (1869), 21 D. 432. See Sect 18, Rule 8. 

« See Sect 55 ; also Stewart v. Gordon (1831), 9 Sh. 466 ; Athya and Co, v. 

Bovoell and Co. (1856), 18 D. 1299 ; Bell's Com, i. 466 ; Bell's Pnn., Sect 101. 
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seller requires to raise action he is under no obligation to Sect. 8. 
allow the reduction.^ 

Mere inadequacy of price without fraud will not avoid inadeqiiacy 
the sale.* Nor is the remedy of the later Eoman law avail- ®^ P"*^®- 
able to the seller so as to enable him to rescind the contract 
where less than half the real value has been given.^ 

The price must be in the form of money, otherwise the Act does Dot 
contract is barter or exchange and not sale. The Bill *Jchaw 
originally had a section explanatory of ''exchange" and 
providing for the application of the Act to that contract 
subject to any necessary modifications, but this clause was 
deleted in Committee, and we are left to infer that the Act 
does not apply to exchange.* Where, however, the considera- 
tion for the transfer of goods is partly money and partly 
other goods, the contract is deemed to be one of sale and 
not of exchange.^ 

In Scotland the distinction between sale and barter is Barter in 
perhaps of greater importance than in England. The Sco^iahiaw. 
Scottish law follows more closely that of Eome, where sale 
was a consensual, while barter was a real, contract. Three 
important distinctions operated in Soman law,^ but of these 
only one is capable of being applied to Scotland. It may Fusing of the 
be expressed thus. In sale the risk passed to the buyer 



risk. 



* DuiuMn V. AUchiam and Co, (1879), 6 Ret. 582. 

* Enk. iii. 8. 4 ; M. P. Brown on Sale, pp. 147, 148 ; Fairie v. Inglis 
(1669), Mor. 14231 ; LaUa y. Park and Co, (1865), 3 Macp. 508. In Davosm 
v. Muir (1851), 13 D. 843, vats were sold by auction for £2 and were after- 
wards discovered to contain white lead valued at £300. The sale was sus- 
tained. The "consideration" which English law requires in order to validate 
a simple contract is not recognised in the law of Scotland, and even in 
England it does not affect the question of adequacy, for the consideration 
may be quite illusory. See Appendix III. post, p. 341. 

' This was enacted bv Diocletian and Maximian, a.d. 285, Cod. 4. 44. 2 ; 
Moyle, p. 75. It was pleaded but not sustained in the Scottish case, Fairie 
V. Inglis (1669), Mor. 14231. 

* The question as to whether there is any difference in principle between 
sale and ezchanee gave rise to a long controversy between the Sabinian and 
Proculian schools (Benjamin on Sale, pp. 1, 2, note). The modern law on 
the subject is elaborately discussed by an American writer, who argues that 
the difference is merely nominal. — Travis on SaXe (1892), vol. i pp. 1, 82. 

* Chdmers on Sale of Goods (1890), p. 87, and cases there cited. It was so 
in the Civil Law (Dig. 19, 1. 6. 1). Where some article was given in addition 
to money, it was in old times called ''to boot" or ''to the bargain,** e,g, in 
Fairie v. InglU (1669), M. 14231, and Morrison v. Olen (1712), M. 14286. 

* Moyle, Sale in the Civil Law, p. 5. 
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Sect 8. 



Differences of 
opinion as to 
effect of barter. 



Effect upon 
law of Scot- 
land of ex- 
clusion of 
exchange from 
the Act. 



Effect of pay- 
ment of the 
price upon the 
passing of the 
property. 



from the date of the contract without regard to delivery : in 
barter, if one party conveyed and the other was unable to 
do so on account of the subject having perished, the former 
was entitled to get his property back. It is possible that 
this distinction holds in Scots law, though no direct authority 
can be cited. Erskine indeed states expressly that *'the 
nature of both contracts, and the obligations on the contrac- 
tors, are in efifect the same " ^ ; and further, that barter " is by 
our practice fully perfected by consent alone without any 
interventtis rei.*'^ In the opinion of M. P. Brown these 
dicta are inaccurate, Erskine himself " having stated a very 
important distinction between sale and exchange.*'^ Bell 
in turn expresses dissent from M. P. Brown's criticism on 
the ground that he proceeds on a distinction peculiar to 
excambion of land.* It will be observed, however, that, 
granting the illustration as to excambion of land to be 
valueless, the question as to the passing of the risk is not 
touched by any of the writers mentioned. It may therefore 
be suggested that the exclusion of exchange from the 
operation of this Act is of importance in Scotland. An 
executory barter may be possible,* yet it does not follow 
that either property or risk will pass before delivery. 

In Roman law the passing of the property followed, not 
from the contract as in England, nor even from delivery as 
in Scotland, but from payment of the price, so that, unless 
credit were expressly given, delivery to the buyer did not 
make him owner if the price remained due.® This rule 
had no place in the law of Scotland, but it may have con- 
tributed to a misconception on the part of some Scottish 
writers. Thus Bell makes payment of the price the test 
in certain cases of constructive delivery,^ and Lord Ivory, in 



1 Ersk. iii. 8. 4. a Ersk. iii. 3. 13. 

» M. P. Brown on Sale, p. 161, referring to Ersk. ii. 8. 28. 

* Bell's Prin,, Sect. 92, note (m). 

^ Its validity as a contract is expressly stated by Stair. "Though neither 
of the things exchanged be delivered, the agreement is valid." — Stair, L 14. 1. 

^ Inst, ii. 1. 41 ; Dig. 14. 4. 5. 18 ; Dig. 18. 1. 19 and 53 ; Moyle, p. 145 ; 
Mackintosh, p. 41 ; Bell's Cotiu i. 257. 

7 Bell's Com, I 177, note ; i. 217 ; i. 224, note. In the last of these 
passages Bell enters into a detailed criticism of the supposed principle, but 
proceeds upon a mistaken view of stoppage in transitu, which is corrected by 



FORMATION OF THE CONTRACT 41 

his notes to Erskine, falls into a similar error.^ There is Seet 8. 
nothing, however, to prevent a special agreement such as that 
of hire-purchase, under which, notwithstanding delivery, the 
property is not to pass to the purchaser until the price is paid.^ 

Payment of the price must be made by legal tender if Legal tender, 
such be insisted on. Legal tender in Scotland is confined 
to coinage, viz. gold for a payment of any amount ; silver 
for a payment not exceeding forty shillings ; bronze for a 
payment not exceeding one shilling.' But an objection to 
tender of payment in any commonly recognised currency, 
such as Scotch bank notes in Scotland, will not be looked 
upon with favour by the courts.* 

Where payment is made under a condition either ex- Cooditionai 
pressly or tacitly acquiesced in by the seller, the condition P*^™®" 
must receive effect Thus where a cheque was enclosed in 
a letter requesting in return a guarantee in regard to de- 
livery of the goods, the receiver, having cashed the cheque 
but refused the guarantee, was held liable in repayment^ 

Proof of payment of the price differs in England and Proof of 
Scotland. Written or oral evidence may be offered in P^^™®"^*- 
England, but in Scotland only written evidence is allowed, 
except in case of ready money, or where the amount is 
under £8:6: 8. The Mercantile Law Commission of 1855 
recommended that the law of Scotland in this respect should 
be assimilated to that of England,^ but the recommendation 
did not receive statutory effect in the Act of 1856.^ 



9. — ( 1. ) Where there is an agreement to sell ^**^ goods Sect. 9. 
on the terms that the price is to be fixed by the smxat 

VALUATION. 

Lis editor (Bell's Com,, 7th ed. L p. 217, note). Elsewhere Bell savs : '* Nothing 
is better fixed than that payment of the price has no effect whatever on the 
transfer of the property " — Com, i. 192, note. 

^ Ersk. (Ivory's ed.), p. 645, note. 

' See as to hire-purchase, Com., Sect 17 poat, p. 83. 

• Coinage Act 1870, 33 Vict c. 10, Sect 4. Bank notes of Scotch Banks 
are not a legal tender, and Bank of England notes, although a legal tender in 
England, are not so in Scotland (8 & 9 Vict c. 88, Sect 15). 

^ See in England Polglass v. Oliver (1881), 2 Cr. k J. 15, and other cases 
cited by Benjamin, Sah, p. 428. 

• SempU V. Wilson (1889), 16 Ret 790. 

• 2nd Report, p. 7. M9 & 20 Vict c. 60. 
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Sect 9. valuation of a third party ,^^ and such third party 
cannot or does not make such valuation, the agree- 
ment is avoided ; ^"^ provided that if the goods or any 
part thereof have been delivered to and appropriated ^"^ 
by the buyer he must pay a reasonable price ^'^ 
therefor. 

(2.) Where such third party is prevented from 
making the valuation by the fault ^ of the seller or 
buyer, the party not in fault may maintain an action 
for damages against the party in fault.^^ 

Notes. 

(a) ''AgremeiU to sell." Defined Sect 1 (3). 

(b) " Valuation of a third party ^ In Scotland the price may 
even be left to the determination of one of the parties them- 
selves. Com. infra^ p. 43. 

(c) " If the persons appointed as valuers fail or refuse to act, 
there is no contract in the case of an executory agreement, even 
though one of the parties should himself be the cause of prevent- 
ing the valuation." ^ But the second sub-section gives a remedy 
in the form of damages. Com. infra^ p. 43. 

(d) ^^Appropriated " here seems equivalent to " accepted" See 
Sect 85. 

{e) ''Reasonable Price:' See Sect 8 (2). 

(/) '''Fault,' i,e, wrongful act or default," Sect 62 (1). See 
also Sects. 7 and 20. 

(jgi) " Where parties have agreed that something shall be done 
which cannot effectually be done unless both concur in doing 
it . . . each agrees to do all that is necessary on his part for the 
carrying out of that thing." ^ 

Commentary. 

This section is supplementary to Sect 8, which declares 
that the price may be left to be fixed in manner agreed 
upon in the contract. The rule as stated is that of the 

^ Benjamin on Sale, p. 90. 

' Per Lord Blackburn in Mackay v. DUk and Stevenson (1881), 8 Ret 
H.L. 37 at p. 40. 
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Civil law and of the law of Scotland, except in so far as Sect 9. 

(failing a price being fixed) it imports a reasonable price, 

and after delivery imputes payment to contract rather than 

to recompense or quantum meruit} The law of Scotland, Reference to 

however, goes further than the Eoman law,^ and permits not ^Jtlw. * 

merely a valuation by a third party such as this section 

contemplates, but a reference of the amount of the price to 

one of the contracting parties.® Where the price has been Effect of 

referred to a third party, the death of one of the parties p^y/"'*^'"^ 

to the contract before the referee has fixed the price, will 

not avoid the agreement.* 

The first sub-section is declaratory of English law,^ but Fault of seUer 
where the valuation had been prevented by the fault of °^ ^^* 
seller or buyer the law previous to the Act was doubtfuL 
In Thumell v. Balbimie^ (1837) the law was assumed to 
be as now stated, though the point did not arise for de- 
cision. On the other hand, in Tickers v. Tickers'' (1867), 
Page- Wood, V.C., refused specific performance on the ground 
that there was " no existing contract," a reason which would 
equally prevent a claim for damages. 

If an arbiter accept ofl&ce he cannot refuse to proceed to Arbiter's 
a final determination,® and in England a valuer in such ^-oceed!** 
circumstances will be held liable in damages.^ 

^ InaL ul. 24. 1 ; Di^. 18. 1. 15. 1 ; Ersk. iii. 8. 4 : M. P. Brown on Sale, 
p. 148 et seq. See also Com., Sect 8, sitpraj p. 37. 

' Moyle, Sale in Civil Law, p. 69 ; Mackintosh, Itaman LawofSalet p. 71 ; 
Dig. 18. 1. 86. 1. ; Cod. 4. 38. 18. 

' St&oeny, Jiobertson (1760), Mor. 8158 (seller) ; B,Monirosev, SeoU(ieZ9), 
Mor. 14156 (buyer) ; Lavaggi v. Pirie and Sons (1872), 10 Macp. 812 (buyer). 
See aUo Ordham and Co, v. Pollock and Caldtoall (1763), Mor. 14198.— Stair, 
i 14. 1 ; Ersk. iii. 8. 4 ; Bell's Prin,, Sect 92 ; M. P. Brown on Sale, p. 150. 
AU these text-writers state or assume that the price so fixed is not absolute, 
but subject to correction by a judge, and Stair extends the same rule to any 
reference of the price to a third psrty. In either case, however, it is difficult 
to see how a judge could interfere unless upon a formal reduction of the 
award, as in the case of an ordinary reference. As to English law on tiiis 
subject, see HatUe v. Hemyng (1617), Cro. Jac. 482, cited in Vyse v. Wake' 
fiOd (1840), 6 M. & W. 442, 454 ; Holmee v. Tvrist, (1614), Hob. 61, cited 
in Makin v. WaOcineon (1870), L.R. 6 Ex. 26, 29. 

* E. Selkirk v. Nasmith (1778), M. 627. 

" Ssa Y. TruseoU (1887), 2 M. & W. 886 ; Clarke y. Westrope (1866), 18 
C.B. 766. « 2 M. & W. 786. 

7 L.R. 4 Eq. 629. 

« Edwu and Olaa, My. Co. v. MarslMll (1868), 16 D. 608. 

» Jenkins v. Beetham (1864), 16 C.B. 189 ; Cooper ▼. ShutOeworth (1866), 
25 L.J. Ex. 114. 
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Sect. 9. 

meruii. 



Although the agreement is avoided under the first sub- 
section, the buyer, if he has received and retained or used 
the goods, will be liable upon a quarUum meruit} 



Sect. 10. 

Stipulations 

AS TO TIMB. 



Conditions atid Warranties. 

10. — (1.) Unless a diflferent intention ^*^ appears from 
the terms of the contract, stipulations ^^ as to time of 
payment are not deemed to be of the essence ^""^ of a 
contract of sale/*^ Whether any other stipulation as 
to time is of the essence ^*^ of the contract or not 
depends on the terms of the contract. 

(2.) In a contract of sale " month " means prim4 
facie calendar month.^*^ 



Notes. 

(a) ^^ Different intention," E,g. the seller may stipulate a 
right of re-sale on the buyer's default, which right, if exercised, 
rescinds the contract [Sect 48 (4)]. 

(b) " StipiUatiom" This word is used to include both " con- 
ditions " and " warranties." " A stipulation may be a condition 
though called a warranty" [Sect. 11 (1) (b)], 

(c) " Essence," Any stipulation which is of the essence of a 
contract of sale is a " condition " ; if it is not of the essence of 
the contract it is a "warranty." See definition of "warranty " 
[Sect 62 (1)]. 

(d) " Contract of sale," Defined Sects. 1 (1) and 62 (1). 

(e) " Calendar month," So also in Bills of Exchange Act 
1882 * [Sect 14 (4)]. In all Acts, unless the contrary intention 
appears, " month " means " calendar month." * 



Commentary. 

OoDditions. The remainder of Part I. (Sects. 10 to 15 inclusive) 

deals with conditions and warranties. A condition {i,e. a 
suspensive condition or condition precedent) is a stipulation 

1 Clarke v. Westrope (1856), 18 C.B. 765. 
« 45 & 46 Vict c. 61. » 62 & 53 Vict c. 68, Sect 3. 
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which goes to the essence of a contract, so that non-fulfil- Sect 10. 
ment either avoids the contract or makes it voidable in the 
option of one of the parties. In the former case the con- 
tract itself is conditional/ so that if the condition is not 
fulfilled both parties are free from obligation.* In the 
latter case the condition is one (not impossible in itself'), 
the non-fulfilment of which by one of the parties constitutes 
a breach of contract by him.^ In the event of such a 
breach, the other party may either repudiate or maintain 
the contract, and if he repudiate he is not only free from 
his counter obligation, but he may obtain damages in respect 
of the breach.* By the former law of Scotland, if the party 
not in fault desired to maintain the contract, he was ex- 
cluded from any claim of damages. It was a pre-requisite 
to such a claim that the contract should be repudiated and 
annulled, and both parties placed as far as possible in the 
same position as if it had never been entered into. Kow, 
however, the buyer has an alternative remedy against the 
seller, who is in breach of a condition. If the goods are 
offered for delivery he is entitled as formerly to reject them 
and repudiate the contract, or he may accept the goods and 
maintain the contract without depriving himself of his 

^ Com., Sect 1, aidt^ p. 7. 

« Kelman v. Barr's Trustee (1878), 6 Ret 817 ; Ivory's JBrskine, p. 647 
(note). See also numerous English cases, such as Boyav. Siffkin (1809), 
2 Camp. 326 ; Johnson v. MacdonaM (1841), 9 M. & W. 600 ; Benjamin, 
p. 559 el seq. 

* As to impossibility of perfonnance see Stair, L 10. 13 ; Ersk. iii. 8. 84 ; 
Dig. 18. 1. 8. pr. ; Benjamin, p. 81 ; M. P. Brown, p. 110 ; Oowana v. 
Christie (1873), 11 Macp. H.L. 1 ; Gillespie and Co. v. Hovxien and Co, 
(1885), 12 Ret. 800 ; Smith v. Riddell (1886), 14 Ret 95 ; North BrUish 
By, Co, Y. Benhar Coal Co, (1886), 14 Ret 141. ''An agreement to do an 
act impossible in itself is void " (Indian Contract Act, Sect 56). In discuss- 
ing the different kinds of impossibility of performance. Pollock says : *' An 
agreement is not void merely oy reason of the performance being impossible 
iu fact, nor does it become void by the performance becoming impossible in 
fact without the default of either party, unless, according to the true inten- 
tion of the parties, the i^eement was conditional on the perfonnance of it 
being or continuing possible in fact. Such an intention is presumed where 
the performance of the contract depends on the existence of a specific thing." 
—Pollock on Contracts, 6th ed. p. 382. See also Sect 11 (3) of this Act 

* *' A condition is either a promise or the statement of a fact in a contract 
upon the truth of which the existence of a contract is to depend " — Behn v. 
Bumess (1862), 3 B. & S. 751 ; Colvin v. Short (1857), 19 D. 890 ; Anson on 
Contracts, 6th ed. pp. 146, 201. 

' Beigamin, p. 940 ; Bell's Prin,, Sect 120. 
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Sect 10. right to claim damages in diminutioii or extinction of the 



Warrantiefi. 



Conditions in 
Scotland. 



Saspensive and 
resolutive. 



price/ 

The term " warranty " is used in the Act in a peculiarly 
English sense. It is defined as regards England and 
Ireland as "an agreement with reference to goods which 
are the subject of a contract of sale, but collateral to the 
main purpose of such contract, the breach of which gives 
rise to a claim for damages, but not to a right to reject the 
goods and treat the contract as repudiated." ^ In Scotland, 
however, the word "warranty" is generally used in its 
natural sense of guarantee (i.e. condition), and it is * practi- 
cally so defined as to Scotland in Sect 62 (1).^ 

Conditions in Scotland are divided into "suspensive* 
and "resolutive," corresponding to what are termed in 
England conditions " precedent " and " subsequent" * 

A suspensive condition holds the sale in suspense until 
the condition is fulfilled. A resolutive condition implies 
that a sale has taken place, but that in a certain event it 
will be resolved or "dissolved," and the subject of sale 
become unsold, res fit inempta.^ In the event of the sale 



^ Sects. 11 (2) and 68 (1). 

* Sect. 62 (1). Anson points out no less than six different meanings of 
the word "warranty '' in English law {CatUracUy 6th ed. p. 308). The defini- 
tion fjriven above is the one usually reco^ised in connection with sale. It is 
founded on the judgment of Lord Abinger in Cha/nter v. Hopkins (1838), 
4 M. & W. 899, where warranty is distinguished from condition. Both are 
parts of the contract, but a condition is fundamental and essential, while a 
warranty is only collateral. But both condition and warranty are to be dis- 
tinguished from mere representation, which has no effect on the contract of 
sale except where the representation is fraudulent. The use of a pailicular 
word will not, however, affect the substance of the thing intended. " A 
stipulation may be a condition, though called a warranty in the contract " 
[Sect 11 (1) (6)], and in like manner a representation may amount to a 
warranty. "When a contract is entered into between two parties every 
representation made at the time of entering into the contract may or may 
not be intended as a warranty or as a promise that the representation is true.*' 
— Per Bowen, L.J., in Bentsen v. Taylor, Sofij and Co, [1898], 2 Q.B. at p. 281. 

* The use of the word " warranty " in Sect. 12 (2) is Exceptional in tne case 
of Scotland, at least in connection with the sale of goods. 

* In the bill as introduced in 1891 the interpretation clause bore, ** A con- 
dition includes a resolutive as well as a suspensive condition." In Committee 
of the Lords the words were changed to "condition means a condition prece- 
dent," but at the report stage in 1892 all reference to "condition^ was 
deleted from the cIauso. 

' Stair, i. 14. 8 to 6 ; Bell's Com. i. 256 «t 8eq. ; M. P. Brown, pp. 82 
et aeq. and 427 ei seq. As an example of a resolutive condition, see Oraham 
V. WiUtm (1886), 14 Sh. 866. In Ma/saHney v. Ma^sredie'a Creditora (1799), 
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being resolved, the rights of parties will be extricated accord- Sect 10. 
ing to agreement, or failing agreement bj restoring each 
party as nearly as possible to his former position. The 
rights of third parties are affected differently by' the two 
kinds of conditions. A suspensive condition will be good 
against third parties acquiring a title from a person to 
whom the property in the goods has not passed, and who is 
consequently not the true owner.^ A resolutive condition, 
on the other hand, does not prevent the buyer from giving 
a title to others which will prevent the seller from reclaim- 
ing the property.* If a condition is truly suspensive of the 
sale it will not be affected by Sect 25 (2).* There is no 
sale pending the condition, and therefore no buyer to whom 
the terms of the section referred to can be applied. Thus, 
under Sect. 18, Eule 4, where goods are delivered to the 
buyer on " approval " or on " sale or return," the property 
does not pass till the occurrence of the events mentioned in 
the section, which in each case is practically a condition sus- 
pensive of the sale. It is true that one of the parties will 
be bound irrevocably in the event of the other exercising 
the option conferred upon him. If, however, the option is 
not exercised, not only does the property not pass, but both 
parties are as free as if the contract had never been entered 
into.* 

There may, however, be a condition, not suspensive of CondiUona not 

suspensive of 

Mor. Sale, App. No. 1, the Lord Ordinary (Meadowbank) thought the con- *^® *^®* 
dition resolutive, but the Court altered and found it suspensive. The final 
judgment was, however, founded on an erroneous view of stoppage in trarutUu, 
The delivery was to the bu^er himself, hence there could be no transitns. 
More (notes to Stair, Ixxxviii.) views the condition in Maoartney*3 Com as 
resolutive. 

^ See Sect 81. But the holder of the goods, if a ''mercantile agent," 
will be subject to Sect 2 of the Factors Act, 1889 (52 & 68 Vict c 46). 

> Stair, i. 14. 4 and 6 ; Bankton, i. 19. 29 et seq, ; Ersk. iiL 8. 11 ; M. P. 
Brown, p. 427 et seq. Where delivery has been obtained under a resolutive con- 
dition tne condition is not effectual against the buyer's creditors. See Ersk. 
iii. 8. 12, and Ivory's note, p. 648 ; Pothier, Oblig,, No. 224 ; Bell's Cam. I 
269, 260 ; Bell's Prin., Sect 110. In Allan and Co.* a Trustee v. Ounnand Co. 
(1883), 10 Ret 997, a resolutive condition of the nature of a pactum de retro- 
vendencSb was held effectual against creditors of the buyer, but the case is of 
doubtful authority. See post, p. 278. 

' The sub-section referred to is taken almost verbatim from Sect 9 of the 
Factors Act 1889 (62 k. 68 Vict c. 46), extended to Scotknd by the Factors 
(Scotland) Act 1890 (58 & 54 Vict c 40). 

« See Com., Sect 18, Rule ipost, p. 94. 
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Sect 10. 



stipulations aa 
to time of 
payment. 



Time of pay- 
ment in con- 
nection with 
continuing 
contracts. 



the sale, but merely suspending the passing of the property, 
as to which see Com., Sect. 17 post, p. 83. 

This section deals with stipulations as to time of pay- 
ment, and is founded on the English case of Martindcde v. 
Smith ^ (1841). The law of Scotland is not changed. 
Unless expressly so agreed, payment of the price upon 
delivery of the goods, or upon a day named, is neither a 
condition of the sale nor of the passing of the property.^ 
But, as we have seen, the stipulation may be so expressed 
as to be suspensive,^ and such a stipulation may also be 
imported into the contract by usage of trade.* 

The question whether time of payment is an essential 
condition may arise in connection with a continuing contract. 
Thus where coal was to be delivered in monthly instal- 
ments, and the price settled monthly, it was held that the 
sellers were not bound to continue deliveries into another 
month while the price of the deliveries for the previous 
month remained unsettled. " The completion of the monthly 
delivery," says Lord Justice -Clerk Moncreiff, "and the 
obligation to pay the monthly price, were in this contract 
concurrent, both from its general import and because it was 
plainly contemplated that the sellers, who were not coal- 
masters, were to be assisted in their monthly deliveries by 
the settlement of the price from time to time. It therefore 



* 1 Q.B. 889. 

* In Linn v. Shields (1863), 2 Macp. 88, the contract, as interpreted by 
the Court, was ''cash on delivery." Cash not having been paid on the 
delivery of a small portion of the goods, the seller maintained that his 
obligation to deliver the remainder was at an end ; in other words, that in his 
option the contract was rescinded. This plea was negatived on the ground 
that the mode and time of payment had not been made an express condition. 
Lord Justice-Clerk Inglis held that the seller had mistaken his position. 
(2 Macp. at p. 93). The mere fact that payment by draft forms a term of 
the contract, and that the buyer has not accepted the seller's draft, will not 
prevent the property passing unless a jus disponendi (see Sect. 19) has either 
been i-eserved in the contract, or is to be inferred from the circumstances. 
Compare Clarke and Co. v. Miller and Sons* Truste^i (1885), 12 Ret. 1036, 
with Brandt and Co. v. Dickson (1876), 3 Ret 375. Time of payment was, 
however, held to be of the essence of the contract in Young v. Dunn (1785), 
Mor. 14191 ; HUls v. Buchanan (1785), Mor. 14200 ; Affd. H. of L. (1786), 3 
Pat. App. 47 ; Brodie v. Todd and Co. (20th May 1814), F.C. 

' Stair, i. 14. 4; Ersk. iii. 3. 11 ; Bell's C7o7/i. i. 149. See also Sect. 19 as 
to reservation oijus disponendi. 

* Kg. Tumbull v. APLean and Co. (1874), 1 Ret. 730. 
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cannot be said that the time of payment was less of the essence Sect. 10. 
of the contract than the payment itself*' ^ 

Stipulations as to time other than time of payment are StipuUtionaas 
entirely matter of construction. " Where a purchaser than"tbne o? 
means to make it an essential condition of his bargain that payment. 
certain things should be done by a given day, he must take 
care to express this condition in the most distinct terms, and 
on failure to fulfil the condition he should immediately 
declare his bargain to be at an end." ^ In Bowes v. Shand * 
(1877) a provision of the contract that rice was to be 
shipped " during the months of March and [or] April " was 
held to import an essential condition of time, so that rice 
shipped during February did not fall under it* In giving 
judgment in the Divisional Court Blackburn, J., said : " It 
was argued, or tried to be curgued, that it was immaterial 
when the rice was shipped ... its being shipped at 
another and a different time, being (it was said) only a 
breach of stipulation which could be compensated for in 
damages, but I think that that is quite untenable." ^ This 
judgment was reversed in the Court of Appeal,® but was 
restored in the House of Lords.^ 



11. — (1.) In England or Ireland — Sect 11. 

(a.) Where a contract of sale is subject to any wmncon- 

condition ^*^ to be fulfilled by the seller, the t^^^js 



DinON TO BE 

TREATED AS 

WARBANTT. 



1 Turnlnill v. M'Lean and Co. (1874), 1 Ret 730, at p. 788. See also 
Com., Sect Zlpost, p. 152, and cases there discussed. 

* Per Lord Balgray in Haebum v. Baird (1832), 10 Sh. 765. The condi- 
tion foonded on was held not essential in JRaebum v. Baird, supra, and in 
Forbes v. Campbell (1885), 12 Ret. 1065 ; hut it was held otherwise in Haimay 
T. Stoiheri (1788), Mor. 14194 ; Botib v. Cruickshaiik (1840), 2 D. 988 ; Colvin 
T. ShoH (1857), 19 D. 890 ; M*BHde v. Hamilton and Son(lB72), 2 Ret 775. 
See BeU's Com, i. 258, and remarks of Lord Shand in Orieve, Son, and Co. v. 
Kmiig (1880), 7 Ret 521, at p. 524. 

> 2 App. Cas. 455. 

* The arcumstances of the Scottish case, JFhitson v. NeUson and Co, (1828), 
6 Sh. 579, hear a certain resemhlance, hat the specialties folly justified the 
finding of the Court that the seller's ohligation as to delivery had been 
implemented. 

» 1 Q.RD. at p. 480. « 2 Q.B.D. 112. 

^ 2 App. Cas. 455. See especially per Lord Cairns at p. 468, and see also 
Bolder v. Sala (1879), 4 C.P.D. 289, per Cotton, L. J., at pp. 246, 249. 

E 
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Soet 11. buyer may waive the condition, or may elect 

to treat the breach of such condition as a 
breach of warranty,^^ and not as a ground 
for treating the contract as repudiated. 
(6.) Whether a stipulation in a contract of sale is a 
condition/*"^ the breach of which may give 
rise to a right to treat the contract as re- 
pudiated, or a warranty ,^^ the breach of 
which may give rise to a claim for damages 
but not to a right to reject the goods and 
treat the contract as repudiated, depends in 
each case on the construction of the con- 
tracts*'^ A stipulation may be a condition, 
though called a warranty in the contract, 
(c.) Where a contract of sale is not severablcj^"^ and 
the buyer has accepted ^'^ the goods, or part 
thereof ; or where the contract is for specific 
goods, the property in which has passed to 
the buyer, the breach of any condition to be 
fulfilled by the seller can only be treated as 
a breach of warranty, and not as a ground 
for rejecting the goods and treating the con- 
tract as repudiated, unless there be a term 
of the contract, express or implied,^ to that 
effect. 
(2.) In Scotland, failure by the seller to perform 
any material part^^ of a contract of sale is a breach 
of contract, which entitles the buyer either within a 
reasonable time^^ after delivery to reject ^^ the goods 
and treat the contract as repudiated, or to retain the 
goods and treat the failure to perform such material 
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part as a breach which may give rise to a claim for Sect IL 
compensation or damages.^ 

(3.) Nothing in this section shall affect the case of 
any condition or warranty, fulfilment of which is 
excused by law by reason of impossibility^*^ or 
otherwise.^ 

Notes. 

(a) " OandUicn*' is here opposed to "warraniy" and means a 
stipulation, the breach of which gives rise to ^' a right to treat 
the contract as repudiated.'' The word is not expressly defined 
in the Act^ but inf erentially this definition is contained in Sub- 
Sect (1) (b) of this section, and in the definition of warranty 
[Sect 62 (1)]. See Com., Sect 10 ante, p. 44. 

(5) " Warrtmty " as regards England and Ireland is more 
fully defined in Sect 62 (1). 

(c) " Cimstrwctionof the coniracV Com. infra, p. 52. 

(d) Severable contract. See Sect 81 (2). 

(e) Acceptance is here used in the sense of Sect 85, not of 
Sect 4. 

(/) ''Express or implied." See Sect 66. 

(g) ** Material part." "As regards Scotland a breach of 
warranty shall be deemed to be a failure to perform a material 
part of the contract" Sect 62 (1). This is not, strictly 
speaking, a definition of " warranty " in Scotland, but the effect 
of a breach is precisely the same as that of a condition, and 
warranty may therefore be taken to mean condition. In England 
" warranty " has a different meaning. See Sub-Sect (1) (5) supra, 
and Sect 62 (1). 

(A) " Reasonable time." See Sect 85. " What is a reasonable 
time is a question of fact'' [Sect. 66]. See Com. infra, p. 53. 

(t) ''Reject" The buyer's right of rejection in Scotland is 
reserved by Sect 68 (5). 

(J) " Compensation or damages." As in the case of an English 
"warranty." The buyer's remedies both in England and 
Scotland are specified in Sects. 61 and 68. In Scotland where 
the buyer is entitled to reject and exercises his right, the seller 
is in the position of having failed to deliver the contract goods, 
and the buyer's remedy is therefore under Sect 61. 

{k) "Impossibility." Com., Sect 10 ante, p. 45. 

(l) " Or otherwise." This may refer to illegality. 
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Sect 11. COMMENTART. 

The adjustment of this section in Parliament gave rise 
to considerable diiOBiculty, especially in the adaptation of its 
provisions to Scotland. Formerly the buyer in England 
had greater latitude in regard to claims of damages than 
the buyer in Scotland ; but, on the other hand, his right to 
rescind the contract was more limited. This arose from 
the English division of the stipulations of a contract 
into "conditions" and "warranties"^ a breach of the 
former of which justified rejection and rescission, while a 
breach of the latter merely gave rise to a claim for dsunEiges. 
In the case of a " warranty " in England the buyer cannot 
rescind the contract, but in Scotland every warranty is a 
" condition," a breach of which gives a right of rescission.^ 
CoMtruction * As Stated in the section it depends (in England and 
Ireland) upon the " construction of the contract " whether a 
stipulation is a " condition " or a " warranty," but, judged 
by a Scottish standard, the canons of construction founded 
on judicial interpretation are uncertain and arbitrary. 
While, therefore, it was desired to adopt in Scotland the 
actio qiuirUi minoris, forming the remedy under an English 
"warranty," it was not deemed expedient to incorporate 
with it the English rules relating to warranties themselves. 
It will be observed that sub-section (2) gives the buyer in 
Scotland a right to keep the goods and claim damages 
without restricting the right which he previously possessed 
of rejecting the goods and rescinding the contract.^ The 
buyer in Scotland has thus an alternative remedy, and is 
not only in a more advantageous position than formerly, but 
has a privilege not known in England. 

The law of Scotland before the passing of this Act did 
not absolutely reject the actio quarUi mirioris, but confined 

1 See definition of "warranty" Sect. 62 (1). See also Com., Sect 10 
aniCjik. 46. 

^ The buyer's remedies in Scotland before this Act are explained by Lord 
President Inglis in M*Cormick and Co. v. RUimeyer and Co. (1869), 7 Macp. 
854 at p. 858. 

* As to the ad.io redhibitoria^ see Moyle's SaZe in (he Civil Law, pp. 194, 
201 ; Mackintosh on Jioman Law of Sale, p. 157 ; M. P. Brown on Sale, p. 
285. 
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its application to the case of " a latent infirmity either in Sect 11. 
the title or the quality of the subjects sold discovered when 
matters were no longer entira" ^ It was a pre-requisite to 
the buyer's claim for relief that, immediately on the dis- 
covery of the defect, the contract should be rescinded and 
both parties placed in the position they occupied before it 
was entered into, but if restoration of the article sold was 
impossible in consequence of the defect not being discover- 
able until after consumption or use by the buyer, the seller 
was not obliged to return the price if it had been paid, and 
on the other hand the buyer was free to prove his damage.* 
The remedy of rescission, thus qualified, is not impaired 
by the Act, but if a buyer rescinds instead of taking 
advantage of the oudio quarUi minoris in the form now 
ensu^ted for Scotland, he must conform to the old condition 
of rejection and timeous intimation to the seller. 

The section expressly provides that the remedy of Notice of re- 
rejection of the goods and rescission of the contract must be r^^i^ 
exercised within a " reasonable tima" * In every case the time, 
buyer must reject without undue delay, but in Scotland 
such rejection is not necessarily connected with the act of 
delivery. In England delivery and acceptance are con- 
current conditions,* and goods once accepted cannot be 
afterwards rejected, but in Scotland the question may turn 
upon timeous rejection after delivery.* If the breach of 
contract is patent the buyer must intimate the rejection 
immediately,® but if it is latent, as often happens, especially 

^ Per Lord M*Laron in LouUU*s Trustees v. Highland Railway Co. (1892), 
19 Ret. 791 at p. 800. ' BelVs Cam, I 463-465. 

' " What is a reaaonable time is a question of fact" Sect 66. 

^ Benjamin, p. 710. But mere receipt is not necessarily acceptance. C!0M., 
Sect. Z^post, p. 169. 

' The distinction between the English and the Scottish rule is pointed out 
by Lord Chelmsford in CouMony Thomson^ and Co. y. Chapman (1872), 10 
Macp. H.L. 74 at p. 80. The sale in question was by sample, out the principle 
is applicable to any executory sale. See Com., Sect 86 post, p. 171. The 
buyer is not obliged to return rejected goods [Sect 86], but failing return of 
the goods he must give the seller timeous intimation of rejection [Sect 86]. 

' '' I hold it of the greatest consequence in cases such as the present to 
enforce strictly the rule of law as to the obligation of a purchaser to examine 
his goods without delay." — Per Lord Justice-Clerk Hope in Smart v. Begg 
(1862), 14 D. 912 at p. 916. *' According to aU the authorities it is for the 
purehaser of goods to satisfy himself whether the contract has been fulfilled, 
and, if not, to return them to the seller instantly."— Fer Lord President 
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Sect 11. in the case of seeds bought for the purpose of being sown, 
it is sufficient if the rejection is intimated immediately on 
the defect being discovered.^ 
Notice of in- Under the buyer's new alternative right it is open to 

ci^dimaircs. ^™ ^ retain the goods and treat the breach as giving 
rise to a claim for damages ''in diminution or extinction of 
the price."* There is no express time limitation of this 
right It is not provided that notice of the intention to 
claim damages must be given within a specified time, or 
within a " reasonable time," or, indeed, that any notice 
whatever is required. In England no notice is necessary 
where the breach is that of a warranty, but the want of 
notice raises a strong presumption that Uie complaint is not 
well founded.* A similar presumption will probably be 
applied in Scotland. 

Inglis, in CarUr and Co, v. OanwbeU (1885), 12 Ret. 1076 at p. 1079. Even 
where the word instantly is used it implies that the goods nave been folly 
delivered to the buyer, for it ia a return of the j;oodB, or an offer to retom 
them, which the law requires, not a conditional delivery of them as in England. 
Such words as "immediately," "instantly," "without delay," etc, express 
no more than the "reasonable time" allowed by the section. Even where 
tiie defect is not latent the buyer must have a fair opportunity for examina- 
tion, but the precise time will vary according to the circumstances. In the 
following cases the intimation of rejection was held timeous: — M*Bey v. 
Gardiner (1858), 20 D. 1151 (three days) ; M'Carterv. Stewart and Mackenzie 
(1877), 4 Ket 890 (five days); Wallace v. BMnam (1885), 22 S.L.R. 880 
{seven days) ; Lamb v. M'Kenzie and Sons (1891), 8 Sh. Ct. Rep. 28 (three 
da;^s). On the other hand, in Stevenson v. tkdrymple (1808), Mor. App. Sale 
6, intimation of rejection three weeks after receipt of the goods was neld in- 
sufficient. See also Strange v. Jardine (1894), 11 Sh. Ct. Rep. 49. As to 
the conditions attached to the buyer's right of rejection, see also Sect. 85 and 
Com. p(wt,.p. 171. 

^ Adamson v. Smith (1799), Mor. 14244 ; Dickson and Co, v. Kinoaid 
(15th December 1808), F.C. ; ffUl v. Pnngle (1827), 6 Sh. 229 ; M*Cato, 
Stevenson, and Orr, Ltd, v. Madaren and Sons (1893), 20 Ket. 487. In the 
case of seeds the buyer's remedy has been denied on the following grounds : (1) 
Non-timeous intimation of rejection — Murdoch t. Richardson (1776), 5 Br. 
Sup. 588 ; Baird v. Aitken (1/88), Mor. 14248 ; Carter and Co, v. Campbell 
(1885), 12 Ret. 1075 ; Wilson v. Carmichael and Sons (1894), 21 Ret. 782. 
(2) The alleged defect not proved— Alston v. Orr (1668), Mor. 14281 ; Stewart 
V. Jamieson (1863), 1 Macp. 525. (8) Implied warranty excluded by the 
Mercantile Law Amendment Act 1856 — Haraie v. Austin and M* Asian (1870), 
8 Macp. 798 ; Hardie v. Smith and Simons (1870), 42 Sc. Jur. 454. (4) 
implied warranty excluded by the terms of the contract — e.g. Smith and Sons 
Y, Waits, Nash, and Co, (1888), 15 Ret. 588. 

* Sect 68. The price, or the price with interest, may form the measure 
of the buyer's damage. If payment has been made, the buyer ma^ daim 
repayment ; if not paid, the buyer's obligation to pay is extinguished — 
Brottm V. Laurie (1791), Mor. 14244 ; Adamson y. Smith (1799), Mor. 14244 ; 
Wright v. Blackwood (1888), 11 Sh. 722. 

' "No length of time elapsed after the sale will alter the nature of a 
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Although the buyer who rejects goods is not entitled to Sect 11. 
retain them in respect of damages or expenses, he may do ]^*^^q°^^ 
so (after due notice) in security of repayment of the price.^ payment of 
On the other hand, as a check upon frivolous complaints P"®®" 
and claims on the part of the buyer. Sect. 59 provides that 
the Court in Scotland may order the buyer to consign the 
price or give reasonable security for its due payment. 

Where the seller's conduct was tainted with fraud it SeUer'sftmud. 
was assumed, if not decided, under the former law of 
Scotland, that the buyer might exercise the option now 
extended to the general case. He was not obliged to 
rescind the contract and reject the goods, but might if he 
pleased retain and claim damages.^ Although this alter- 
native is now open to the buyer without allegation of 

oontnot originally false. Neither ia notice neceaaaiy to be given, though the 
not giving notice will be a strong preaamption against the buyer . . . and 
will make the proof on his part much more difficult" — Per Lord Loughborough 
in Fiddjtr v. SUJuUn (1788), 1 H. Bl. 17, at p. 19. See also Fiiker v. 
Samwia (1807), 1 (^mp. 190 ; PwkUUm v. ZaUvmore (1829), 9 B. A 0. 259 ; 
Patahall v. TraiUer (1885), 8 A. & E. 108 ; Benjamin on SaUy p. 945. 

1 Padgett and Co. v. M*Nair and Brand (1852), 15 D. 76 ; MdvUle v. 
ChichUy and Co. (1856), 18 D. 648 ; Laing v. WesUm (1858), 20 D. 519. 

* Stair, i. 9. 14 ; BeU's Com. i. 467, note ; Menziea v. Macha/rg (1760), Mor. 
14165 ; Cray v. HamiUcn (1801), Mor. Sale, App. No. 2 ; Amaan v. Bandy- 
gide and Henderson (1865), 8 Macp. 526 ; DoUie v. Duncanson (1872), 10 
Macp. 810. Non-disclosure by the seller of serious defect in the article sold 
was treated as fraud in DtUhie v. Carnegie (21st January 1815), F.G. ; Hough 
V. Moir and Son (1875), 2 Ret 529. <* At common law the liability of a seUer 
who knows of defects in what he sells is a liability not upon warranty but 
upon fraud." — Per Lord Neaves in Stevoart v. Jamieson (1868), 1 Macp. 525 
at p. 581. This, however, does not solve the question whether, previous to 
the present Act, an action for damages could have been founded on the seller's 
fraud where the buyer kept the goods and did not repudiate the contract 
It was, however, so assumed in recent cases in the House of Lords. Thus in 
H<mldgwQrth v. City of Olaeww Bank (1880), 7 Ret H.L. 58, LortTCaims, 
L. C, said : ''There is no doubt that, according to the law of England, a 
person purchasing a chattel or goods concerning which the vendor makes a 
baudulent misrepresentation may, on finding out the fraud, retain the chattel 
or tiie goods, ana have his action to recover any damages he has sustained by 
reason of the fraud. I will assume that the law of Scotland in the case of a. 
chattel or of goods is the same as that of England" (7 Ret H.L. at p. 55j7^ 
Again, in Brotimlie v. MUler (1880), 7 Ret H.L. 66, Lord Blackburn assumed 
for the purpose of argument that the buyer had this privilege as against the 
fraudulent seller, but stated that he believed the point was not quite settled 
(7 Ret. H.L. at p. 79), and Lord Watson thought the point was surrounded 
with considerable difficulty in view of the decisions (7 Ret H.L. at pp. 88, 
84). The weight of authority in Scotland was, however, in favour of the 
admission of the (xctioquanti minoris as in place of a rescissory action. See 
argument of Lord Einiooh in Amaan v. ffandyside and ffenderaon, 8 Macp. 
at pp. 526, 527. See also Com., Sect Impost, p. 71 ; and Com., Sect Blpott^ 
p. 271. 
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fraud, the existence of fraud must necessarily widen and 
strengthen the remedy, and may be important in questions 
regarding "reasonable time/' and the presumption arising 
from the buyer's delay in giving notice. 

The buyer's remedy in Scotland has now gone beyond, 
instead of falling short of, the corresponding remedy in 
England. The laws of the two countries in this matter are 
not assimilated, and therefore questions of difficulty may 
still arise between English, seller and Scottish buyer, or vice 
versd. If either country is clearly the lociis contractus, the 
law of that country will probably prevail, but it is often 
difficult to determine whether a correspondence between 
England and Scotland results in an English or a Scottish 
contract.^ 

Additional cases illustrative of the buyer's remedies in 
Scotland before this Act will be found in the footnote.^ 

^ See Mope v. Cfrookston Brers, (1890), 17 Ret. 868 ; HarrUyn and Co. y. 
TcUisktr Distillery (1898,) 21 Ret 204, Revd. H.L. (1894), 21 Ret H.L. 
21 ; StarkU v. PcUersan (1893), 10 Sh. Ct Repts. 27. 

8 Aitati V. Fairie (1668), Mor. 14280 ; Paton v. LockhaH (1675), Mor. 
14232 ; SeoUon v. Carmichael (1680), Mor. 14234 ; WaUtoood v. Gray (1681), 
Mor. 14235 ; Brisbane v. Merchants in Glasgow (1684), Mor. 12328 k 14235 ; 
Watstm v. StetoaH (1694), 1 Fount 589 ; JUiteheU v. Bisset (1694), Mor. 
14236 ; Balston v. Edbertstm (1761), Mor. 14238 ; Lindsay v. WHsmi (1771), 
5 Br. Sup. 585 ; 0(yrd(m v. ScoU (1773), 5 Br. Sup. 585 ; L(mhe v. SeoU (1779), 
Mor. 5627 ; Br&wn v. OUbeH (1791), Mor. 14244 ; Grant v. Dumbreck (1792), 
Hume 673 ; Vickers and Co, v. Sheriff and Dudgeon (1803), Hume 332 ; 
Nevmumn, Hunt^ and Co, v. Harris (1803), Hume 335 ; Stevenson v. Dal- 
rymple (1808), Mor. Sale, App. No. 5 ; Sheriff v. Marshall (1812), Hume 
697 ; Wilson v. Marshall (1812), Hume 697 ; Bennoch v. M*KaU (27th 
January 1820), F.C.; Bruce v,M'KenssU (1821), 1 Sh. 77 (N.K 79) ; Fitcaim 
V. Brovm (1823), 2 Sh. 576 (N.E. 495) ; Jaffray v. Boag (1824), 3 Sh. 375 
(N.£.:266) ; Cossar and Co, v. Marjorihanks (1826), 4 Sh. 685 (N.E. 629) ; 
Sha/rrat v. TumJtmU (1827), 5 Sh. 361 ; WaU v. Glen (1829), 7 Sh. 372 ; 
Robertson v. Harford Bnyrs, and Co, (1832), H.L. 6 W.S. 1 ; Fraser and Co, 
V. 0%aram and Co, (1834), 13 Sh. 84 ; FoUer v. Greig (1836), 14 Sh. 210 ; 
Follock V. Macadam (1840), 2 D. 1026 ; Napier v. Campbell (1841), 3 D. 
879 ; Bansan v. Mitchell (1845), 7 D. 813 ; Bamsay v, M*Lellan and Son 
(1845), 8 D. 142 ; SmaH v. Begg (1852), 14 D. 912 ; FadgeU and Co, v. 
M*Nair and Brafid (1852), 15 D. 76 ; M'Bey v. Gardirusr (1858), 20 D. 1151 ; 
Todd and Higginbotham v. O'Began (1859), 21 D. 1320 ; Bdinr. and Leith 
Brewing Co, v. Beid (1861), 24 D. 26 ; Morsan and Co, v. Bums (1866), 5 
Macp. 99 ; Couston, Thomson, and Co, v. Chapman (1872), 10 Macp. H.L. 74 ; 
Smith Brors, and Co, v. ScoU (1875), 2 Ret 601 ; Croan v. Fallance (1881), 8 
Ret 700 ; Fleming and Co., Ltd, v. Airdrie Iron Co, (1882), 9 Ret 473 ; Cal, 
By, Co, v. Bankin (1882), 10 Ret. 63. See also Morison v. Glen and For- 
rester (1712), Mor. 14236; Melville v. Crichley ami Co. (1856), 18 D. 
643 ; Mackay v. Dick and Stevenson (1881), 8 Ret H.L. 37 ; Bradley 
and Co, v, G, & W, Dollar (1886), 18 Ret 893. In a few cases the 
ojdbio quanti minoris seems to have been admitted in opposition to the 
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12. In a contract of sale, unless the circumstances Sect 12. 
of the contract are such as to show a diflFerent inten- Jj^^^^nfo 
tion/**> there is— ^ ~ ^"^ 



(1.) An implied condition ^^ on the part of the 
seller that in the case of a sale ^^ he has a right to sell 
the goods, and that in the case of an agreement to 
sell ^^^ he will have a right to sell the goods at the time 
when the property is to pass : ^^ 

(2.) An implied warranty ^^ that the buyer shall 
have and enjoy quiet possessions*^ of the goods : 

(3-) An implied warranty ^^ that the goods shall be 
free^ from any charge or encumbrance s*^ in favour 
of any third party, not declared or known to the 
buyer before or at the time when the contract is 
made. 

Notes. 

(a) Cireumsiances showing a differeni MenHotL A sale by 
auction of forfeited pledges was held to imply a sale of such 
right only as the seller himself possessed.^ Different intention 
may be inferred from the terms of the contract^ or from the 
nature of the subject sold, e,g. a patent right' 



Sneral principles of Scottish law, e,g. ffoggemoorth v. HamiUon (1666), 
or. 142S0 ; Fairie t. InglU (1669), Mor. 14231 ; Baird v. Charteris (1686), 
Mor. 14235. In other cases the remedy has been allowed as forming an 
indirect term of the contract, e,g. M*Carmick v. RiUmeyer (1869), 7 Maop. 
854 ; Hope v. Crookston Brors. (1890), 17 Ret. 868 ; or as arising out of 
circumstances otherwise inextricable, e,g, Bailey and Co, v. Piaterson (1828), 
4 Mur. 478 at p. 480 ; Pearce Brors, v. Irons (1869), 7 Macp. 571 ; ATCarter 
Y. Stewart and Mackenzie (1877), 4 Ret 890 ; Spencer and Co. v. Dobie and Co, 
(1879), 7 Ret 896. See also Bmd v. SUeU (1824), 8 Sh. 201. The altemati^e 
remedy now allowed to the buyer is confined to the sale of goods. The law 
as to heritage is unaltered. 

^ Morley v. Attenborough (1849), 3 Ezch. 500. The same rule seems to 
apply to any sale by a person acting in a special or limited capacity, such as 
a sale under a judicial warrant 

> Leith Heritages Co, v. Edinr, and Leiih Glass Co, (1876), 8 Ret 789. 

» Hall Y. Conder (1857), 2 C.B. N.S. 22 ; Smith v. NeaU (1857), 2 a P. 
N.S. 67. 
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Sect. 12. (*) " Conditum "— " warranty:' See Com., Sect. 1 a/nie, p. 44 ; 

also Sect 11, Note (a) a/rUe, p. 51, and Com. infra, p. 60. 

(c) ''Scde''— ''agreement to sdi:* Defined Sect. 1. See also 
Sect 62 (1). 

(d) Passing of the property. See Sect. 17. 

(e) " Oute< possession " — " encumbrance,'* Words now for the 
first time applied to the sale of goods. Adopted from the 
English law of real estate. 

(/) "Shall be free," The words are not ''are free." The 
seller, therefore, does not warrant that the goods are free at the 
date of the contract, but that he is, or wiU be, in a position to 
discharge the encumbrance. 

COMMENTABY. 

Development The rule of this section has been the subject of much 

piiedtitie^' Controversy in England. The result of the older authorities 
EiigiancL was thus Stated by Baron Parke in 1849. Where, in the 

sale of a specific chattel, there is no fraud or concealment 
on the part of the seller, and where nothing is said about 
title, " there is no warranty of title any more than there is 
of quality. The rule of caveai emptor applies to both." ^ Two 
years later Lord Campbell thus referred to Baron Parke's 
judgment The exceptions stated in it, he said, " well-nigh eat 
up the rule. Executory contracts are said to be excepted ; 
so are sales in retail shops, or where there is a usage of 
trade ; so that there may be difficulty in finding cases to 
which the rule would practically apply." ^ The decision in 
Eichholz V. Bannister^ (1864) cast further doubt upon the 
rule itself, and led to a new rule formulated by Benjamin, 
and confirmed in Baphael v. Burt^ (1864), as follows : " A 
sale of personal chattels implies an affirmation by the 
vendor that the chattel is his, and therefore he warrants the 
title, unless it be shown by the facts and circumstances of 
the sale that the vendor did not intend to assert ownership, 
but only to transfer such interest as he might have in the 

^ In Morley v. AtUnborough, 8 Ex. 500 at p. 510. 

« In Sims v. Marryai (1851), 17 Q.B. 281 at p. 291. 

' 17 C.B. N.S. 708. A full review of the previous authorities will be 
found in the report of this case, pp. 709 to 720. See also Broom's Legal 
Maxima, 4th ed. p. 768. 

« Cabab^ and Ellis, p. 825. 
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chattel solcL"^ This is the rule embodied in the first sub- Sect 12. 
section, but to avoid ambiguity the word '' condition " is 
used instead of warranty. 

During the development which led to the change of rule Law of 
in England, the law of Scotland was often quoted, along ^^^^^^ 
with that of Bome, as affording an example of implied 
warranty of title.' The reference to the Civil Law was 
inaccurate, for under that law the only obligations of the 
seller were delivery, and a warranty against eviction.* The 
buyer, even if he could show that the seller was not owner 
of the thing sold, was not entitled to get rid of his bargain 
so long as he had undisturbed possession. The language of 
Stair implies that the law of Scotland was the same,^ but it 
was early settled in Scotland that, at least in the case of 
heritage, the seller was bound to give a good title to the 
subject sold.'^ Bell in certain passages, frequently cited in 
England, extended the rule to moveables,^ but M. P. Brown, 
after a careful review of the authorities, doubted if warranty 
of title in Scotland extended beyond sales of heritage.^ The 
judgment in Swanw, Martin^ (1865) supports the view ^Stoawv. 
that in Scotland before this Act the warranty in a sale of 
goods was only against eviction. The sale was of goodwill 

^ Benjamin, p. 684. 

* E,g, by Baron Parke in M&rley t. Attenbarough (1849), 8 Ex. 600 at 
p. 610. 

> Dig. 18. 1. 25. 1 ; ilrid. 19. 4. 1 ; Cod. 8. 44. 8 ; Moyle, p. lOS etseq.; 
Macintosh, p. 160 et aea. ; Benjamin, p. 877 et seq, 

* Referring to the law of Rome (and inferentially to that of Scotland), 
Stair says : — " In sale, deli^eiy of the goods or things bought, with the 
obligation of warrandice in case of eviction (which is implied in sale though 
not expressed) is the implement of it on the seller's part, and even thouffh 
tiie buyer know and make it appear that it were not the seller's, yet he could 
demand no more but delivery and warrandice." — Stair, i. 14. 1. 

* Nairn v. Scrymger (1676), Mor. 14169 ; E. MorUm v. Cunningham 
(1788), Mor. 14176 ; LockhaH v. J(^nsUm (1742), Mor. 14176 ; lAUU v. 
Didestm (1749), Mor. 14177. 

* Bell on SaUj pp. 79, 94, 96. But Bell is inconsistent, or at least 
ambiguous, for, while stating the rule, he qualifies it in a manner destructive 
to its existence. "The seller," he says, '*by the act of selling gives an 
implied assurance to the buyer that he holds such powers as effectually to 
make the transfer to him. This assurance resolves into a right on the part 
of the buyer and corresponding obligation on that of the seller that the buyer 
shall be safe against eviction or disappointment from other parties." — Bell on 
Sale, p. 96. In his Principles (Sect. 114) Bell states the rule without 
qualification. 

7 M. P. Brown on Saie, pp. 281, 289. > 8 Macp. 861. 
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and fittings per inventory, and the Sheriflf and Sheriff- 
Substitute (whose judgments were reversed) held that the 
pursuer had proved a title in another person, inconsistent 
with that of the seller. It was further urged that the 
property had never passed to the buyer, his possession 
being attributable to his occupation of the premises as 
lessee. The decision, however, is not necessarily incon- 
sistent with the provisions of this section, taken in connec- 
tion with the then existing law of Scotland as to rejection 
and repudiation. The buyer had been in possession for 
nearly three years before raising action, and the remedy 
asked was not rescission of the entire contract, but repay- 
ment of the price of certain items of the inventory, alleged 
by the buyer to have been claimed by the landlord. In 
holding that the action was not relevant without a state- 
ment of eviction or distress, the Court may have had in 
view that repudiation of the contract was not asked, and 
was perhaps impossible, and that therefore the remedy was 
limited to a warranty in the English sense of the term. 

It will be noticed that the first sub-section provides an 
implied condition and the remaining two sub-sections an 
implied vxirranty. The distinction illustrates an excep- 
tional case in which, in the matter of warrandice, the law of 
England and the former law of Scotland run on parallel 
lines. " Warranty," as elsewhere observed,^ is generally in 
Scotland equivalent to " condition," but an exception exists 
where restitutio in integrum is impossible, e.g, where delivery 
has been given and the subject of sale has been used by 
the buyer. In such a case the contract cannot be rescinded, 
and the buyer's only remedy is one of dameiges. It is true 
that the measure of damages may in some cases be repay- 
ment of the full price, as where seed has been sown result- 
ing in a total faQure of crop,^ but the result is the same 



^ Com., Sect. 10 ante, p. 46. 

« Adamsan v. Smith (1799), Mor. 14244 ; JVright v. Blackwood (1838), 
11 Sh. 722. The damages are assessed on the principle of indemnification, 
and may therefore include interest and expenses necessarily incurred by 
the buyer. AdaTnsofi v. Smithy and Wright v. Blackwood (aupra) ; Bell v. 
Queen8berry*8 Executors (1824), 8 Sh. 416. But see Inglia v. AnstnUher 
(1771), Mor. 16633 ; Stq>hen v. Lord Advocate (1878), 6 Bet. 282. 
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whether the breach be viewed as relating to the contract Sect 12. 
itself according to the law of Scotland, or as arising out of 
a collateral contract of warranty according to the law of 
England. The first snb-section takes effect when the pro- 
perty passes and refers to the immediate effects of the con- 
tract; the second sub-section assumes that the buyer has 
had possession, but is afterwards disturbed by a title 
superior to that of the seller.^ 

A warranty that the buyer shall have and enjoy quiet Limitotion of 
possession, clearly cannot imply an absolute warranty tiSI*^*^ *^' 
against unauthorised disturbance by third parties. ** When 
a man covenants to indemnify against all persons, this is 
but a covenant to indemnify against lawful title. And the 
reason is, because, as it regards such acts as may arise from 
rightful claim, a man may well be supposed to covenant 
against all the world, but it would be an extravagant exten- 
sion of such a covenant if it were good against all the acts 
which the folly or malice of strangers might suggest, and 
therefore the law has properly restrained it within its 
reasonable import ; that is to rightful title." ^ 

Under the third sub-section the " implied warranty " is. Charge or 
in Scotland, equivalent to a " condition," a breach of which i^cumbraace. 
gives the buyer the option of repudiating the contract or 
claiming damages.' If, however, the charge or incumbrance 
is not discovered until after possession and use of the thing 

^ The warranty in the second sub-section is analogons to warrandice in a 
conveyance of heritage. In reference to the latter Lord M'Laren remarks in 
a recent case that the remedy of restitution of the subjects sold and repay- 
ment of the price is singularly inappropriate. "Suppose," he says, *' that 
thirty-nine years after the sale of an estate, a cottage or an acre of moorland, 
which had been included in a description of subjects, was found to belong to 
another proprietor. Is it consistent with legal principle or with justice, that 
the heirs of the seller should be required to repay the price, or should be 
obliged to take back the estate diminished by the evicted acre t ... It is 
evident from the nature of the obligation of warrandice that it must in the 
eeneral case, and probably in all cases, resolve into a claim of pecuniary 
indemnification for the loss of the subject of sale or its diminution m value.^' 
— Wtisk V. Itu89dl (1894), 21 Ret 769 at p. 773. 

' Per Lord Ellenborough in Nash v. Falimr (1816), 5 M. & S. 879 at 
p. 880. 

' See Sect 11 (2), and definition of *< warranty*' in Scotland, Sect 68 (1). 
But the transference of a Bill of Lading; takes with it the liabilities as well 
as the rights of a consignor— 18 & 19 Vict c. Ill, Sect 1, preserved by Sect 
61 (8) of this Act 
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Seet 12. sold, the buyer's remedy will be limited to damages as in 
the case of the second sub-section. 



Sect 13. 13, Where there is a contract for the sale of goods 

P^i^j^ BY 

DwoRiPTioN. by description/"^ there is an implied condition^^ that 
the goods shall correspond with the description ; and 
if the sale be by sample/''^ as well as by description, it 
is not sufficient that the bulk of the goods corresponds 
with the sample if the goods do not also correspond 
with the description. 

Notes. 

(a) " Descripiian." The word has two different meanings in 
the Act. It may be used in a generic sense to denote the 
intrinsic nature or quality of the article sold, as where the goods 
are said to be " of a description " {Le. kind) " which it is in the 
course of the seller's business to supply"^ [Sect 14 (1)] ; or it 
may refer, as in this section, to a term of the contract expressing, 
in written or spoken language, the particular nature or quality 
which it is intended that the article should possess.^ In the 
former case the word is appUed to attributes generally ; in the 
latter, the meaning is restricted to the form of words by which 
certain particular attributes are expressed in the contract. It 
would seem from the judgment in Randall v. Newson^ (1877), 
that where a " description " is embodied in words in a contract^ 
certain other words may be added by implication, so that in 
addition to an express description there may also be an implied 
description If this be so, it involves serious confusion between 
this and the immediately succeeding section relating to impUed 
warranties and conditions. The subject is discussed CJoM. 
infra, p. 64. 

{b) ^^ Condition,'' Not a mere "warranty" in the English 
sense. 

(c) ''Sale by sample," See Sect. 16. 

^ The same meaning is intended in Sect 80 (8) where the words are, 
" mixed with goods of a different description." 
•' Section 14 (2) contains the word in both its applications. 
» 2 Q.B.D. 102. 
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COMMENTAKY. Sect 13. 

Although there is no implied warranty of quality or Description as 
fitness except as in Sect 14, the seller is bound to furnish ^^^^'*^* 
goods of the description^ specified in the contract. Thus 
delivery of an adulterated article in name of 'Tchaboe 
guano "^ or "flax yam/" or "oxalic acid,"* or "cluster 
oats/'^ will not free the seller from his obligation. The 
thing delivered must meet the description in the ordinary 
sense of the term.* " If," said Lord Blackburn (adopting 
an illustration of Lord Abinger), " you contract to sell peas, 
you cannot oblige a party to take beans. If the description 
of the article tendered is different in any respect, it is not 
the article bargained for, and the other party is not bound 
to take it" ^ A description may, however, be held to be 
substantially complied with, although from special circum- 
stances . the goods furnished do not correspond with its 
precise terms,® while on the other hand a merely literal 
interpretation of a description may not convey its mercantile 
meaning to which the law will give effect® The rule is Description 
almost necessarily confined to executory contracts, for, where execu^^ 
goods are "identified and agreed upon at the time the con- contracts. 
tract is made," *® they cannot, in the ordinary case, be said 
to be sold by description. The section provides that where 

^ Desoription is here used in the sense of a term of the contract See note 
(a) 8upra. A single word may stand as the descriptive name of an article 
consisting of many separate bat necessary parts, €,g. a ship, which includes 
all necessary sailing gear. See Armstrong and Co, v. M^Oregor and Co, (1876), 
2 Ret. S39 

« PaUrwn, V. IHekatm (I860), 12 D. 602. 

> Jaff^ Y. RUehie (1860), 23 D. 242. 

* Joaling v. King^ard (1868), 13 C.B. N.S. 447. 



■ Carter and Co. v. Campbell (1886), 12 Ret 1076. 
* If the name of the article indicates its pur 



purpose, it must be fit for that 

purpose— Fan Oppen v. Arbuckle (1866), 18 D. 118 (" pint cork "). 

^ Bcnoes v. Shand (1877), 2 App. Ca. 466 at p. 480. See also Ty$ v. F)fn- 
Tnore (1813), 3 Camp. 462 ("pimento") ; Gardiner v. Gfray (1816), 4 Camp. 
144 ("waste silk'^); Allan v. Lake (1862), 18 Q.B. 660 ("Skirving^s 
Swedes") ; Nichol v. QodU (1864), 10 Ex. 191 ("foreign refined rape oil'^ ; 
Wieler v. SchUiazi (1866), 17 C.B. 619 (<<Calcutto Unseed"); Azim/or v. 
Caaella (1866), L.R. 2 C.P. 677 ("Salem cotton") ; Borrovman v. Drayton 
(1876), 2 Ex. Div. 16 ("cargo" of goods). 

8 Hopkins Y, Hitchcock (1868), 14 C.B. N.S. 66. 

* Poufdl Y. HwUm (1836), 2 Bing. N.C 668. 

^® See definition of ''specific goods" Sect 62 (1). 
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Sect 13. 



Ib undertaking 
as to quality 
or fitness an 
implied 
description ? 



the sale is by sample as well as by description the bulk 
must correspond with both. Such a combination does not 
alter the character of the sale, which, except in some rare 
cases, will be executory. Though sample is often given in 
sales of specific goods a description rarely forms a term of the 
contract except where the goods are furnished upon the 
buyer's order.^ 

The exceptions in Sect. 14 to the rule of *' Caveat 
emptor'' are sometimes based upon the theory of descrip- 
tion. Thus in delivering the judgment of the Court of 
Appeal in Bandall v. Newson^ (1877) Brett, J., sums up a 
review of the authorities as follows : — '' In some contracts 
the undertaking of the seller is said to be only that the 
article shall be merchantable; in others that it shall be 
reasonably fit for the purpose to which it is to be applied. 
In all cases it seems to us it is either assumed or expressly 
stated that the fundamental undertaking is that the article 
ofiFered or delivered shall answer the description oi it con- 
tained in the contract. That rule comprises all the others." ' 
In a case regarding " waste silk " Lord Ellenborough said : 
'* The purchaser has a right to expect a saleable article answer- 
ing the description in the contract." ^ Commenting on this 



} The distinction is clearly pointed out in CouatoUf Thomson, and Co, v. 
Chajmuvn. (1872), 10 Macp. H.L. 74, where in comparing the circumstances 
with those of Jaffi v. RUchU (1860) 23 D. 242, cited in argument, Lord 
Chancellor Hatherly says: '*The case cited was a case in which a person 
engaeed to supply certain quantities of yarn according to sample. He might 
supply the yarn from whencesoeyer he pleased (there might not be a single 
hank of it in esse at the time beyond the sample of it), and he furnished some 
jute instead of flax. There, the very contract was for flax, not for jute, a thins 
different in reram ncUura, But here, the contract was for certain specified 
wines lying in certain specified cellars " (10 Macp. H.L. at p. 80). See also 
Lord Colonsay to the same effect (at p. 84). The following cases illustrate 
executory sales by sample as well as by description : — Van Oppen v. Arbiickle 
(1865), 18 D. 118 ; Kerr and Sons v. M*Dowall (1828), 6 Sh. 1029 ; Nichols, 
Qodts (1854), 10 Ex. 191 ; Az&mar v. Caaella (1867), L.R. 2 C.P. 677 ; Mody 
v. Oregaon (1868), L.R. 4 Ex. 49; Maqfarlane and Co. v. Taylor and Co. 
(1868), 6 Macp. H.L. 1 (see specially p. 13). 

« 2 Q.B.D. 102. 

• 2 Q.B.D. at p. 109. The authorities specially referred to by Brett, J., 
are — Gardiner v. Gray (1815), 4 Gamp. 144 ; Laing v. Fidgeon (1815), 4 
Camp. 169 ; Cray v. Cox (1826), 4 B. & C. 108 ; Jones v. Bright (1829), 6 
Bing. 533 ; Brovm v. EdgingUm (1841), 2 M. & O., 279 ; Nichol v. Qodts 
(1854), 10 Ex. 191 ; Wiel^r v. SchUizzi (1856), 17 C.B. 619; Josling v. 
Kingiford (ISed), 13 C.B. N.S.447 ; and Jbrww v. Just {186S), L.R. 3 Q.B. 197. 

* In Oardiner v. Ghuy (1816), 4 Camp. 144 at p. 145. 
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dictum Brett, J., says : " The decision is that the commodity Sect 13. 
ofiTered and delivered must answer the description of it, and be 
' saleable vxiste silk.* " ^ But if the expressed description " waste 
silk " becomes, by the addition of an implied term, " saleable 
waste silk," and " carriage-pole " becomes " reasonably-JU-and' 
^oper-carriage-pole," ^ it is equally competent to imply any 
adjective or number of adjectives expressive of quality or 
fitness. In this view, the present section and the one 
immediately following deal with the same subject, but the 
one provides without limitation that the goods must corre- 
spond with the description,' while the other provides that 
there is no implied warranty or condition as to quality or 
fitness, except in the special cases mentioned.^ This com- 
bination of description and implied condition of quality 
or fitness, raises a question of importance, and may lead to 
consequences not foreseen by the legislature. Thus it has Sale by a 
been suggested by commentators entitled to respect, that the ^*"^ ^ ^^^' 
rule laid down in Johnson v. Baylton^ (1881), that where a Johnaon v. 
manufacturer sells goods he warrants them of his own ^3^^' 
manufacture, forms an instance of implied description, and 
continues to be the law of England under this section.^ In 
the original bill the rule was treated as an implied condi- 
tion, and was embodied in Sect. 14^ in the following 
terms : — " Where there is a contract for the sale of goods 
by a manufacturer as such, there is, in the absence of any 
trade usage to the contrary, an implied undertaking that 
the goods are of the seller's own manufacture." This pro- 
vision was deleted in Select Committee of the Lords, the 
understanding being that by this means the law of England 
was assimilated to that of Scotland, where by two decisions ' 
of earlier date a rule contrary to that of Johnson v. Raylton 
had been established. If, however, the rule of Johnstm 
V. Raylton is preserved by the present section, the mere 

^ In RandaU v. Newatm (1877), 2 Q.B.D. at p. 106. 
« Bandall ▼. Newaon (1877), 2 Q.B.D. 102. 

» Sect 18. * Sect 14. • 7 Q.B.D. 438. 

* Eer and Peanon-Gee on Sale of Goods Act, p. 87. 
7 ClaaMl7ofthebill. 

B WeU StoekUm Iron Co. v. NeOaon and MaxweU (1880), 7 Ret 1056 ; 
Johnton and Reay ▼. Niooll and Son (1881), 8 Ret 437. 

F 
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Sect 13. reservation of the common law in Sect. 61 (2) may not be 
sufficient to prevent assimilation of the Scottish rule to that 
of England. This result was certainly not contemplated, 
and it is submitted that by the Act, not only is the Scottish 
rule preserved, but the English rule has ceased to exist. 
The efifect of the reasoning of Brett, J., in Bandall v. Newson, 
is to push a theory beyond reasonable limits, and no better 
illustration of its unsoundness could be found than its 
effect upon the circumstances of Johnson v. Baylion. It does 
not, however, seem to have occurred to the Lords-Justices 
who decided the latter case, that they were in any way 
dealing with a question of description.^ 



Sect. 14. 

Implibd con- 
ditions AS TO 

QUALITT OR 
FITNESS. 



14. Subject to the provisions of this Act^*^ and of 
any statute in that behalf,^^ there is no implied war- 
ranty or condition ^"^^ as to the quality ^^ or fitness for 
any particular purpose of goods supplied under a 
contract of sale/'^ except as follows : — 

(1.) Where the buyer, expressly or by implication,^ 
makes known to the seller the particular purpose for 
which the goods are required, so as to show that the 
buyer relies on the seller's skill or judgment, and^tne 
goods are of a description ^^ which it is in the course 
of the seller's business to supply (whether he be the 
manufacturer^*^ or not), there is an implied condition 



' There is no suggestion of implied description in the judgment. Various 
words and phrases are used, such as "agreement," '* obligation," ''implied 
stipulation, "suggested implication,'* " suggested contract" Brett, ll J., 
who delivered the opinion of the Court in Handall v. Neioson^ states the 
question in JohTison v. Raylton thus — ** The question is whether, , . . there 
being no express stipulation that the goods are to be of the manufacture of the 
manufacturer, there is an implied stipulation that the goods shall be of the 
manufacture of the manufacturer who is to supply them" (7 Q.B.D. at p. 452) ; 
and again, " The question really is whether the suggested contract is to be im- 
plied from the fact of the order being given, or contract made, with a person 
holding himself out to be a manufacturer of such goods, and not holding him- 
self out as otherwise dealing in such goods" (pp. 453, 464). It may further 
be noted that in Johnson v. Raylton the Court consisted of Cotton, Bramwell, 
and Brett, LL.-J., and that Bramwell, L. J., strongly dissented. 
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that the goods shall be reasonably fit^*^ for such Sect 14. 
purpose, provided that in the case of a contract for 
the sale of a specified article under its patent or other 
trade name,^ there is no implied condition as to its 
fitness for any particular purpose : 

(2.) Where goods are bought by description ^*^ from 
a seller who deals in goods of that description^*'^ 
(whether he be the manufacturer^*^ or not), there is 
an implied condition that the goods shall be of mer- 
chantable quality; pro vided that if the buyer has 
examined^ the goods^ there shall be no implied con- 
dition as regards defects which such examination ought 
to have revealed : 

(3.) An implied warranty or condition as to quality 
or fitness for a particular purpose may be annexed by 
the usage of trade/"*^ 

(4.) An express warranty or condition does not 
negative a warranty or condition implied by this Act 
unless inconsistent therewith/"^ 

NoTEa 

(a) E,g, Sect 18 as to sale hj description. 

(6) " Statute in that behalf" E,g, Chain Cables and Anchors 
Act 1874,^ Sect. 4 (implied warranty that cable tested and 
stamped); Sale of Food and Drugs Act 1875,* Sect 6 (penalty 
on sale of food or drugs not of nature, substance, or quality 
demanded); Merchandise Marks Act 1887,* Sect 17 (warranty 
that trade mark or trade description genuine) ; ^ Fertilisers and 
Feeding Stuffs Act 1893,^ Sects. 1 & 2 (invoice containing 
specified particulars to act as a warranty). 

(c) " IFarraTdy or condiiion." "Warranty" is defined as to 
England, Sect 62 (1). The negative of "warranty" in that 

1 37 & 88 Vict. c. 51. * 38 & 89 Vict c. 63. 

' 50 & «1 Vict c. 28. J * Section quoted in Appendix I. post, p. 296. 
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Seet 14. definition, and in Sect. 11 (1) (a), is inferentially a definition of 
'* condition." The buyer may waive the condition and treat the 
seller's breach as a breach of warranty. In Scotland " warranty " 
and '* condition " are synonymous, and entitle the party not in 
fault to repudiate the contract Com., Sect 10 ante, p. 46. 

{d) "'Quality of goods' includes their state or condition." 
Sect 62 (1). 

(«) " CatUrad of sale." Defined Sect 1 and Sect 62 (1). 

(/) "By implication'' This is a new remedy in Scotland, 
having been previously excluded by the Mercantile Law Amend- 
ment Act, Scotland, 1866,i Sect 5. 

{g) *^ bescription." See Sect 18, note (a) ante, p. 62. 
^ (h) " Manufacturer" Before the Act a manufacturer in Eng- 

land who sold goods was held to warrant that they were manu- 
factured by himself.^ It was otherwise in Scotland,^ and it 
would seem that the English rule has now been assimilated to 
that of Scotland.^ 

(i) " Eeasonably fit" " When a party undertakes to supply 
an article for any particular purpose, he warrants that it shall be 
fit and proper for such purpose. If a purchaser himself selects 
the article, it has been held that the mere fact that the vendor 
knew the use for which it was designed, will not raise an implied 
warranty, because the skill and judgment of the" latter areTTot 
relied on in making the purchase,"* — • 

(y) "Patent or trade name" Thus the sale of a machine 
under the name of " patent gas producer of the four cwt per 
hour size," was held not to import a warranty that the machine 
was capable of consuming four cwts of coal per hour.^ A 
similar provision is contained in the Sale of Food and Drugs 
Act 1875 in regard to patent medicines.^ 

(k) "Description" Compare this sub-section with Sect 18, 
and see note (a) ante, p. 62, and Com. ante, p. 64. The word 
"description" in this sub- section occurs twice, and seems to 
illustrate both of the meanings referred to ante, p. 62. In 
Scotland a small admixture of foreign substance has been 
held to entitle the buyer to repudiate the contract on the 
ground that the goods were not conform to description.* 

M9 & 20 Vict c. 60. * Johnson v. JRayUan (1881), 7 Q.B.D. 488. 

» West StockUm Iron Co, v. Neilson and Maxwell (1880), 7 Ret. 1066 \ 
Johnson and Jteay v. Nicoll and Son (1881), 8 Bet. 487. 

* But see Com., Sect 18 ante, p. 66. 

" Per Erskine, J., in Broum v. EdgingUm (1841), 2 M. & G. 279 at p. 292 

^ JRotoanv. Coats* Iron and Steel Co, (1886), 12 Ret 396. 

' 88 & 39 Vict c. 63, Sect 6 (2). 

B Jaff4 y. Ritchie (1860), 23 D. 242 ; Carter and Co. ▼. Campbell (1886), 
12 Ret 1076. 
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Perhaps a remedy may also be found under this sub-section Sect 14. 
on the ground that the goods are deficient in gualUy. 

(/) "Has examined" In the original bill the exclusion of 
implied warranty did not depend on the fact of examination by 
the buyer, but upon his having had an opportunity of examination. 
The alteration was made in Select Conunittee of the Commons, 
and probably widens the previous English remedy. 

(m) " Usage of trade" Com. infra, p. 72. 

(n) " Express " — " implied" See Sect, 66, which expresses the 
converse of this sub-section. The law of Scotland is not altered.^ 



Commentary. 

This section expresses what remains of the rule of Caveat emptor. 
" caveat emptor" but the rule itself is now subordinated to 
the exceptions. 

The original principle of Scottish law was that a sound 
price implied a sound article, irrespective of the buyer's 
object in buying, or the knowledge of the parties regarding 
the condition of the goods.' Even in England there was at 
one time '' a current opinion that a sound price was tanta- 
mount to a warranty * of soundness," * but the older law* of 
*' caveat emptor " was re-afl&rmed by Lord Mansfield in 1778,* 

^ Cooper arid Aves ▼. Clydesdale Shipping Co, (1868), 1 Macp. 677. The 
English law has been stated otherwise [Bell's Com, i 470, McLaren's note (8)], 
but correct by Bigge r, Parkifuon (1862), 7 H. & N. 966 ; Nichol v. Oodis 
(1864), 10 Ex. 191. 

* ''The principle of the law of Scotland is that every man selling an 
article is bound, though nothing is said of the quality, to supply a good 
article without defect unless there are circumstances to show that an inferior 
article was agreed on." — Per Lord Justice-Clerk Hope in WheailerY, Methtten 
(1848), 6 D. 402 at p. 406. See also Colston v. Robertson (1761), Mor. 
14288 ; Baird ▼. Pagan (1766), Mor. 14240 ; Lindsay ▼. Wilson (1771), Mor. 
14243; Adamson v. Smith (1799), Mor. 14244; Campbell y. Mason (1801), 
Hume 678 ; Ralston v. Robb (1808), Mor. Sale, App. 6 ; Dickson arid Co, v. 
Kincaid (16th December 1808), F.C.; Gfilm^r v. Oallotoay {ISSO), 8 Sh. 420 ; 
Paterson v. Dickson (1860), 12 D. 602 ; Pulton v. WaU (1860), 22 Sc Jur. 
648. But, on the other hand, see Stewart r. IPNicol (181 4), Hume 701, where 
it was held that there was no implied warrandice in the case of a large lot 
of cattle purchased for a slump price. It seems to have been held that the 
bad must be taken with the good, as in the case of the sale of a draught of 
fishes. 

• " Warranty " is here used in the sense of ** condition." 

^ Per Grose, J., in Parkinson v. Lee (1802), 2 East 814 at p. 321. 

* See, for example, ChandeUr v. Lopus (1603), do. Jac. 4 ; and Fitz- 
herbert's Natura Brevium (1687), p. 94 C. 

• StuaH V. WiVcins, 1 Douglas 18. 
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Sect. 14. and still more emphatically in the judgment in Parkinson v. 
Lee^ (1802). Subsequent cases show the development in 
English law of the exceptions now embodied in this section.^ 
Divergences The exceptions in England to the rule of " caveai emptor " 

ai^Mdiwd^^ are so numerous that Scottish text-writers perhaps exag- 
Scotiand. gerated the effect of the rule in producing divergence 

between the laws of the two countries. Bell, wilting in 
1843, called the difference between the rules a '' remarkable 
distinction/' ' but when taken in connection with the excep- 
tions in each case the divergence is comparatively trifling. 
Bell himself excepts from the Scottish rule of implied 
warranty " the case of faults so obvious that they cannot be 
supposed to escape ordinary observation," * while, speaking of 
English law, notwithstanding the general rule of caveat emptor^ 
he excepts (1) warranty implied from trade usage ; (2) implied 
warranty " that the article sold shall answer its description 
as understood in the trade " ; and (3) implied warranty " in 
regard to an article ordered from a manufacturer that it shall 
be fit for the avowed purpose."* In 1855 the Eoyal Com- 
mission appointed with a view to the assimilation of the 
laws of the United Kingdom, reported that the divergence 
should be removed, and that the Scottish rule should be 
assimilated to that of England and Ireland.* Upon this 
Beport was based the Mercantile Law Amendment Act, 
Scotland, 1856, which provided that where the seller 
was without knowledge that the goods were defective or 

^ 2 East 814. See also La Neuville v. Nourse (1818), 8 Camp. 350 ; 
Barr v. Gibson (1838), 8 M. & W. 890 ; Chanter v. Hopkins (1838), 4 M. & W. 
899; Ormrod v. fftUh (1846), 14 M. & W. 661 ; OUivant y. Say ley {lSiS\ 
5 Q.B. 288 ; Burnley v. BolleU (1847), 16 M. & W. 644 ; EmmerUm v. 
MaUhtws (1862), 7 H. & N. 686 ; Smith v. Baker (1878), 40 I^J. N.S. 261. 

' Laing v. Fidgeon (1815), 4 Camp. 169 ; Jones v. Bright (1829), 6 Bing. 
588 ; Brtyum v. EdgiTigton (1841), 2 M. & G. 279 ; Shepherd v. Fybus (1842), 
8 M. & G. 868 ; Beer v. Walker (1877), 46 L.J. C.P. 677. 

' Bell on SaUf p. 96. See also M. P. Brown, pp. 285 et seq. ; Bell's 
Prin., Sects. 96, 97. 

« Bell on Sale, p. 96. MuU v. Oihb (1840), 2 D. 1227. 

^ Bell on SaZe, p. 99. The English authorities cited are Jones ▼. Boioden 
(1818), 4 Taunt. 847 (trade usage) ; Gardiner v. Gray (1815), 4 Camp. 144 
(description—** waste silk ") ; Bridge t. Wain (1816), 1 Stark 604 (descrip- 
tion — ** scarlet cuttings"); Laing v. Fidgemi (1816), 6 Taunt 108 (avowed 
purpose— saddles for export); Jones v. Bright (1829), 5 Bing. 533 (avowed 
purpose — copper sheathine for ship). 

^ 2nd Report, p. 10. See also Appendix to Beport, p. 130. 
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of bad quality' he should . not be held to warrant their Sect 14. 
quality or sufficiency, but the goods, with all faults, should 
be at the risk of the purchaser unless they were expressly 
sold for a specified and particular purpose.^ This, it will Effect of 
be observed, did not produce assimilation ; on the contrary, ^ntae^j^^" 
the divergence was increased. If the Scottish rule was Amendment 
formerly broader than the English one, it was now so ^^ 
narrowed as to form a greater contrast in the other direc- 
tion. Apart from imputed fraud,^ there was now no implied 
warranty except in the case of goods expready sold for a 
specified and particular purpose. This excluded implied 
warranty arising from usage of trade, or from circumstances 
showing reliance by the buyer on the seller's skill or judg- 
ment, or from the fact that the seller was also manufacturer, 
and that the buyer had not had an opportunity for inspec- 
tion. To exclude the operation of the Act in the case of 
specific goods it was necessary that there should be either 
(1) an express warranty, or (2) a sale expressly made for a 
specified and particular purposa '' You can never say that 
goods have been sold for a specified and particular purpose 
if they have been sold for the ordinary purpose for which 
all such goods are sold." * 

The provisions of the Mercantile Law Amendment Act 
are repealed by this Act,^ and the English and Scottish 

M9 & 20 Vict. c. 60, Sect. 6. 

' See Com., Sect. 11 avis, p. 55 ; and Com., Sect t\po9i^ p. 271. 

* Per Lord President Inglis in HamUUm v. Robertson (1878), 5 Ret 839 at 
p. 842. See also DurUop v. Cravjf&rd (1886), 18 Bet 973 at p. 975. Effect 
was glTen to this view of the Mercantile Law Amendment Act in the follow- 
ing ^eriff Conrt cases x—A^daiM ¥. PaUisan and Co. (1884), Guth. Sel. Ca. 
2nd ser. p. 526 ; MoUison ▼. ffamilton ^1886), 2 Shf. Ct. Rep. 308 ; Young v. 
Oray (1898), 10 Sh. Ct. Rep. 79. Under the Act an express warranty mi^ht 
be either written or verbal, but if verbal it was necessary to prove the very 
words uaed—Bobeaon v. Waugh (1874), 2 Ret 63 ; MatJne v. Jiiddell (1874), . 
2 Ret 115 ; JRoae v. JohnsUm (1878), 5 Ret. 600. But see ScoU v. Steel (1857), 
20 D. 253. An express warranty was founded on in Gardiner v. Af*Leavy 
(1880), 7 Ret 612 (horse), and Croan v. Vallance (1881), 8 Ret 700 (horse). 
The Act was held to apply in Laing v. Western (1868), 20 D. 519 (jewellery); 
" "8), 21 D. "^ " ~ 



YwtngY. Oiffen (1858), 21 D. 87 (horse); Bardie v. Austin and M' Asian 
(1870), 8 Macp. 798 (seeds); ffardie v. Smith and Simons (1870), 42 Sc. Jnr. 
454 (seeds); Bobeson v. Waugh, supra (horse); Bough v. Moir and Son (1875), 
2 Ret. 529 (horse); Rose v. Johnston, supra (horse); Hamilton v. Robertson 
(1878), 5 Bet 839 (horse); Dunlop v. Crawford (1886), 13 Ret 973 (cows). 
See further on this subject Com., Sect. 66 post, p. 258. 
^ Sect 60 and Schedule. 
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Sect 14. 



Effect of 
section on 
preyiouB 
~ "' "i law. 



Effect upon 
previous law 
of Scotland. 



rules as to implied warranty are now by this section com- 
pletely assimilated. 

The section was the subject of much consideration and 
frequent alteration in Parliament, and as finally adjusted 
it probably extends the exceptions to the rule of caveat 
emptor beyond the previously existing English exceptions. 
Thus (1) there is no distinction between a seller who is 
also a manufacturer and a seller who is simply a dealer ; ^ 
(2) where goods are bought by description the buyer's 
remedy is not excluded by his having had an opportunity of 
examining the goods, if in point of fact he has not examined 
them;* and (3) even where the buyer has examined the 
goods, if the defect is latent and not such as the examina- 
tion ought to have revealed, he may proceed upon an 
implied warranty by the seller. 

Comparing the section with the law of Scotland im- 
mediately before the passing of the Act, the following 
alterations may be noted : — 

1. An implied warranty may now be gathered from any 
circumstances tending to show knowledge by the seller of 
the purpose for which the goods are required. Thus the 
known trade or occupation of the buyer may be important, 
as where cork is sold to a corkcutter, or flour to a baker, or 
small-wares to a retail dealer. Formerly in Scotland, in 
the case of specific goods, there was no implied warranty 
unless the purpose was expressly stated.^ 

2. Goods bought by description from a dealer must be 
of merchantable quality under that description. Formerly 
in the case of specific goods inferiority of quality gave no 
remedy by implication, unless there was at least a small 
percentage of adulteration to support a plea that the goods 
were not of the description stated in the contract* 

3. An implied warranty may now be annexed by usage 



^ See note (A) supra, p. 68 ; and Com., Sect 18 avJU, p. 65. 

' See note (/) 8upra, p. 69. 

3 19 & 20 Vict. c. 60, Sect. 5. 

^ Hardie ▼. Austin and M* Asian (1870), 8 Macp. 798 ; ffardie v. Smith 
and Simons (1870), 42 Sc Jur. 454. See note {k) supra, p. 68. But 
goods bought by description are seldom specific. 
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of trade. No exception of this nature was contained in the Sect 14. 
Act of 1856.^ 

The section does not expressly limit the rule of cavtai Caveat emptor 
emptor to specific goods, but the exceptions to the rule cover Jd specific^* ^ 
almost every conceivable case of sales of goods in genere. e^odB. 
By the former law of England implied conditions or war- 
ranties were not interfered with in the case of non-specific 
goods,^ and in like manner it was h^ld in Scotland that 
Sect. 5 of the Act of 1856,* excluding implied warranty, 
only applied to goods in corpore specifico} 

In regard, therefore, to non-specific goods, the law of 
Scotland, previous to the present Act, did not differ from 
that of England.* 

Sale hy Sample. 

16. — (1.) A contract of sale ^'^^ is a contract for sale Sect. 16. 
by sample where there is a term in the contract, 
express or implied,^^ to that eflFect. 



Sale by 

8AHFLB. 



1 19 & 20 Vict c. 60, Sect 5. 

* ''Where a buyer buys a specific article the rule caveal emptor applies, 
but where the buyer orders goods to be supplied . . . there is an implied 
warranty."— Per Cockbum, C. J., in Bigge v. Parkinson (1862), 7 H. A N. 
956 at p. 961. See also judgment of Parke, B., in Barr v. Oiheon (1838), 
8 M. & W. 390 at p. 399 ; and judgment of Grove, J-, in Smith v. Baker 
(1878), 40 L.T. N.S. 261. » 19 & 20 Vict c 60. 

^ "The kind of sale contemplated by the Act is a sale in which, after the 
constitution of the contract, the foods are at common law at the risk of the 
purchaser. That is a sale of a definite quantity or corpus^ for unless it were 
that, the goods oould not be at the risk of the purchaser." — Per Lord Justice- 
Clerk Inglis in Jaffi v. Riichie (I860), 23 D. 242 at p. 249. See also 
Hutckieon and Co, v. Henry and Carrie (1867), 6 Macp. 57 ; Cooper and Aves 
Y. Clydeadaie Shipping Co, (1863), 1 Macp. 677 ; Carter and Co, v. Campbell 
(1885), 12 Ret 1075. In a Scotch appeal Lord Chancellor Cairns incidentally 
applied the Mercantile Law Amendment Act (Scotland) to goods ordered and 
tnerefore not specific [Maefarlane and Co. v. Taylor and Co. (1868), 6 Macp. 
H.L. 1 at p. 14], but the dictum was not necessary to the judgment. It may 
be noted, however, that Scottish judges do not consistently apply the prin- 
ciples set forth in such cases as Jaffd v. Ritchie. Thus the Act has oeen 
applied to sales of seed which, when sown, proved defective, although the 
goods were furnished per order, and the risk could not pass to the purchaser 
before delivery. See e,g, Stewart v. Jamieeon (1863), 1 Macp. 525, where the 
grounds of luugment in Jaffi v. Riichie seem to have been entirely ignored. 

' '' The law of England in such cases was always identical with the law of 
Scotland. If an order was eiven in a contract of sale in either country for 
an article which was bespoKen with a view to be applied to a particular 
purpose, and the order was accepted, action would lie on that contract at the 
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Sect. 16. (2.) In the case of a contract for sale by sample — 

(a.) There is an implied condition ^''^ that the bulk 
shall correspond with the sample in quality i^''^ 
(&.) There is an implied condition ^^^ that the buyer 
shall have a reasonable opportunity^*^ of 
comparing the bulk with the sample : 
(c.) There is an implied condition ^''^ that the goods 
shall be free from any defect, rendering them 
unmerchantable,^^ which would not be appar- 
ent on reasonable examination of the sample.^ 

Notes. 

(a) ''Cmtrad of sdU:' Defined Sect 1 and Sect 62 (1). 

(6) ^^ Express or implied,'' There is no distinction in this 
section between a sample of specific goods and of goods to be 
manufactured or supplied. The former law, both of England 
and Scotland, seems to have made such a distinction, and only 
in the latter case to have implied a condition that the goods 
were free from defect, rendering them unmerchantable. Com. 
infra^ p. 76. 

(c) " Condition'^ Not merely an English " warranty." Com., 
Sect. 10 anUy p. 46. 

{d) " Quaiity of goods includes their state or condition." Sect. 
62 (1). 

(e) " Beasondble opportu/nity." It was held by Lord Tenterden 
in Lorymer v. Smith'^ (1822), that the buyer had not received 
reasonable facilities for comparing the bulk with the sample.^ 

(/) Sub-sect (2) (c) seems to widen the buyer's remedy in 
Scotland as it existed under the Mercantile Law Amendment 
Act 1856, Sect. 5. An express warranty was required,^ and no 
exception was made in the case of sale by sample. 

instance of the purchaser for implement or damages just as in Scotland. 
There was no dissimilarity in that respect between the laws of the two 
countries to be corrected by legislation. — Per Lord Justice-Clerk Patton in 
Hutchison and Co. v. Henry and Carrie (1867), 6 Macp. 57 at p. 69. 

M B. & 0. 1. 

' The judgment in other respects contained bad law, and was corrected by 
Hmiewhite v. M'Monne (1889), 5 M. & W. 462. 

' Com., Sect 14 ante, p. 71. 
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Commentary. 

A sample is a description wauting words. It is an Sect 16. 
appeal to the understanding in which objective illustration Relation of 
takes the place of, or supplements written or spoken Ian- J^griptlon. 
guage.^ A sale by sample has therefore the general legal 
effects of a sale by description, although sample and 
description may so supplement each other that corre- 
spondence of the article sold with both becomes essential.* 

In one respect, however, there is a marked difference 
between description and sample. Description in the mer- 
cantile sense usually refers to the name of a gmv/^ to which 
well-known attributes are attached. If the thing furnished 
includes these attributes it corresponds with the description, 
although within the description itself there may be great 
diversity of quality. Sample, on the other hand, includes 
quality as well as the more general attributes. Thus, if 
goods are sold by sample and are described as " flax yam," 
an admixture of jute in the goods furnished will render 
them disconform alike to sample and to description,' but if 
the goods are entirely "flax yam" they will correspond 
with the description, although they may fall far short of the 
sample in quality. 

By Sect. 18 the goods must correspond with the 
description, but the correspondence there referred to is 
merely that of Idnd. In this section it is taken for granted 
that the goods correspond with the sample in kind, but it is 
expressly provided, in conformity with the principles stated 
above, that they must also correspond with the sample in 
quality. When goods are sold both by sample and by descrip- 
tion. Sect 14 provides that they must correspond with the 
description as well as with the sample. This illustrates a 
converse view of the relation of sample to description. The 

^ " The office of a sample is to present to the eye the real meaning and 
intention of the parties with regard to the subject matter of the contract, 
which, owing to tne imperfection of langnaoe, it may be difficult or impossible 
to express in words." — Per Lord Macnaghten in Drummond v. Van Ingen 
(1887), 12 App. Cas. 284 at p. 297. 

s As in Sect. 18. < See Jaffe v. BitehU (I860), 23 D. 242. 
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Sect. 16. goods may agree with the sample in every respect, but may 
not correspond with some of those attributes included in 
the name or phrase by which the genus is described.^ 
Latent faults. Assuming the goods to correspond both with sample and 

description, the buyer is further safeguarded against latent 
faults rendering the goods unmerchantable. Sect. 14 (2) 
applies to goods bought by description and the present 
section to goods bought by sample [15 (2) (c)]. In the 
former case, however, the defect must be such as not to be 
apparent on a reasonable examination of the goods by the 
buyer if he happens to have made such an examination, 
while in the latter case the defect must be such as not to 
be apparent on a reasonable examination of the sample.^ 
Sample in It has been already noticed * that description is almost 

v^\iL mSm^ ^ necessarily confined to executory sales, and that the rule is 
of specific not affected by a combination of description and sample. 
^ ^' In this section, however, it is provided without qualification 

that where the sale is by sample the goods shall be " free 
from any defect rendering them unmerchantable which 
would not be apparent on reasonable examination of the 
sample.'* In the case of specific goods this appears to alter 
the previous law both of England and Scotland. A sample 
of specific goods is often given, and before the Act it 
reasonably inferred an undertaking that the bulk corre- 
sponded with the sample. But the seller did not undertake, 
nor did the law imply, any obligation as to merchantable 
quality. This explains the case o{ Parkinson v. Zee* (1802), 
which is in sharp contrast to Reilbvit v. Rickson^ (1872). 
The distinction between these cases has sometimes been 
attributed to the fact that in Parkinson v. Lee the seller 
was a merchant, while in Reilhutt v. Rickson he was a 
manufacturer,^ and Lord Esher expressed the opinion that 

1 See Mody v. Qregstm (1868), L.R. 4 Ex. 49, in which "grey shirtings" 
were conform to sample, but were found to be weighted with China clay, a 
substance entirely foreign to the description '' grey shirtings." 

* UeiZbuU V. Hickson (1872), L.R. 7 C.P. 438. 

' Com., Sect 18 arvUy p. 68. 

< 2 East 314. See as to Scotland CousUm, Thomson^ and, Co, v. Chapman 
(1872), 10 Macp. H.L. 74, and especially remarks of Lord Chancellor 
Hatherley at p. 80, and Lord Colonsay at p. 84. ^ L.R. 7 C.P. 438. 

^ As to sale by a manufacturer see Com., Sect. 18 anUy p. 65. 
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the former case was no longer law.^ It is submitted, Sect 16. 
however, that as Farkirison v. Zee related to a sale of 
specific goods, this was a sufficient ground of judgment,^ 
and that the law in this respect should have been preserved. 

Sub-section (1) provides that to constitute a sale by Sample a tenn 
sample there must be a term in the contract to that effect. ^^^ ^i^® co'**"^*- 
The exhibition of a sample does not necessarily make it a 
term of the contract ; but, on the other hand, such a term 
may be implied from the circumstances without being 
expressed. Where a sample is made use of it is often 
difficult to determine whether or not it enters into the 
constitution of the contract.^ 

As a term of the contract, care should be taken for the Presenration 
preservation and identification of the sample.* To this Son*o/»ampie. 
end there existed an old Scottish practice of sealing the 
sample.^ 

1 In HancUai v. Newsan (1877), 2 Q.B.D. 102 at p. 108. 

' See Beojamin on StUe, pp. 637, 654, 663. 

> The sale was by sample in fFaU v. Glen (1829), 7 Sh. 372 ; PadgeU and 
Co, Y. M'Nair and Brand (1852), 15 D. 76 ; JwjeU and Sons v. Stead (1860), 
22 D. 1400 ; Cimston, Thomson, and Co. v. Chapman (1872), 10 Macp. H.L. 
74 ; ParHnwn v. Lee (1802), 2 East 314 ; Parker v. Palmer (1821), 4 B. & Aid. 
387 ; Ixyrymer v. Smith (1822), 1 B. & C. 1 ; Carter v. Crick (1869), 4 H. & 
N. 412 ; RvMell v. Nicolopulo (1860), 8 C.B. N.S. 362. Samples were 
exhibited or referred to, but the sale was held not to be by sample, in Kerr 
and Sons v. M^DowaZl (1828), 6 Sh. 1029 ; MuU v. Gihh (1840), 2 D. 1227 ; 
White and Co, Ltd. v. Dougherty (1891), 18 Ret 972 ; Tye v. Fynmore 
(1813), 3 Gamp. 462 ; Meyer v. JShjerth (1814), 4 Camp. 22 ; Gardiner v. Gray 
(1815), 4 Camp. 144 ; Poioell v. ff<ni(m (1836), 2 Biug. N.C. 668 ; Joaling v. 
Kingsff/rd (1863), 13 C.B. N.S. 447. In HUls v. Buchanan (1786), Mor. 
14200, 3 Pat. App. 47, samples were sent after the contract had been com- 
pleted. The qnestion was one of constructive delivery, but it was explained 
that the object of sending samples to the buyer was to enable him to distin- 
guish the respective qualities of different parcels of tobacco with a view to 
re-sale. 

^ Bell's Prin. Sect. 98, quoted and approved by Lord President Inglis in 
WhiU and Co. Ltd. v. Dougherty (1891), 18 Ret 972. 

^ Cheap V. Cleugh (1713), Mor. 14238. In a case where wheat was sold by 
sample, a witness for the seller stated that the buyer had tampered with the 
sample by picking out sprouted and moulded grains, but his evidence was 
unsupported, and was not credited— fTott v. Glen (1829), 7 Sh. 372. The 
same suggestion as to tampering with the sample was made in Lamh v. 
M*Kenzie and Sons (1891), 8 Sb. Ct Repts. 28, and here also the evidence 
was held insufficient 



PART 11. 
EFFECTS OF THE CONTRACT. 

Transfer of Property as between Seller and Buyer ^^ 

Sect. 16. 16. Where there is a contract for the sale of 

Goods MUST unascertained goods ^^ no property in the goods is 
TAiNBD. transferred to the buyer unless and until the goods 

are ascertained.^*^ 

Notes. 

(a) As to changes in the law of Scotland in connection with 
transfer of property, see Com., Sect 1 anfe, p. 3. 

{h) " Unascertained goods" That is, goods in genere as distin- 
guished from "specific goods," which are defined [Sect. 62 (1)] 
as ^' goods identified and agreed upon at the time a contract of 
sale is made.'' Even in regard to specific goods the passing of 
the property is subject to the rules of Sect. 18, while in the case 
of unascertained or non-specific goods the property does not pass 
in any case. In an " executory sale " the goods are " unascer- 
tained" but they are not necessarily ^^ future goods " [defined Sect. 
62 (1)]. They may be in esse and belong to the seller, but may 
require to be selected from a larger number or taken from bulk^ 

^ The following English cases may be consulted : — TFcUlace v. Breeds (1811), 
13 East 622 ; Austen v. Craven (1812), 4 Taunt. 644 ; Btisk v. Davis (1814), 
2 M. & S. 397 ; WTiite v. IVilks (1814), 6 Taunt 176 ; Shipley v. Davis 
(1814), 6 Taunt. 617 ; Campbell v. Mers^ Docks Co. (1863), 14 C.B. N.S. 
412 ; Gabarron v. Kreeft (1867), L.R. 10 Ex. 274 ; Jen7ier v. Smith (1869), 
L.R. 4 C.P. 270. In all these cases there was an existing subject, but as the 
whole was not sold, and no pai*ticular part had been appropriated to the 
contract, no property passed to the buyer. See also Bohde v. Thvxiites (1827), 
6 B. & C. 888 ; Dix(m v. Yates (1833), 5 B. & Ad. 313 ; Aldridge v. Johnson 
(1857), 7 E. & B. 885 ; Mirabita v. Imperial Ottoman Baiik (1878), 3 Ex. 
Div. 164. The case of Whitehouse v. Frost (1810), 12 East 614, seems con- 
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(c) " Ascertained" The word is not specially defined, but it Sect. 16. 
may be taken to refer to goods made specific, ie. " identified and 
agreed upon" [Sect 62 (1)]. It has possibly a wider meaning 
in Sect. 52. See note (c) to that section post, p. 249. " Uncon- 
ditionally appropriated " seems to have much the same meaning 
in Sect. 18, Rule (5). 



17. — (1.) Where there is a contract for the sale of Sect 17. 
specific or ascertained goods ^"^ the property ^^ in them niwEs'^wHEy 
is transferred to the buyer at such time^*^ as the ^^^^^^'^ 
parties to the contract intend it to be transferred. 

(2.) For the purpose of ascertaining the intention ^'^ 
of the parties regard shall be had to the terms of the 
contract, the conduct of the parties,^*^ and the circum- 
stances of the case.^-^ 

Notes. 

(a) "Specific or ascertained goods" "'Specific goods' mean 
goods identified and agreed upon at the time a contract of sale 
is made" [Sect. 62 (1)]. The phrase "ascertained goods" is not 
defined, but may refer to goods made specific after the contract 
of sale. Probably the alternative " specific or ascertained " is used 
because, although " specific '' is synonymous with " ascertained,'' 
it is not necessarily synchronous. Thus the goods may be 
specific at the date of the contract, or they may be afterwards 
ascertained, ».e. made specific. See also Sect. 16, note (c) supra, 
and Sect. 52, note (c) post, p. 249. 

(b) " Property" Defined as " the general property in goods 
and not merely a special property" [Sect 62 (1)]. 

(c) "At suck time" Kg, the completion of the loading of a 
vessel,^ or despatch of the goods from the vendor's warehouse.^ 

trary, but is generally disapproved. See BenjamiD, 818. In Scotland, 
under the old Taw, the property only passed on delivery, which necessarily 
implied specific appropriation. In BrtmghUm v. AitchisoTU (15th November 
1809), F.O., the sale related to a portion only of the bulk, and there had 
been no appropriation, yet the Court held that the property had passed. 
This case, nowever, is of doubtful authority, and in the opinion of Bell ''is 
not to be held as a precedent. "^BeU's Coitt, L 191, note. See also Row, 
Leading Cases, Com. Law, ii 667. 

1 Andenm v. Morice (1876), 1 App. Cas. 718. 

« Fragano v. Lmg (1825), 4 B, & C. 219. 
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Sect. 17. (^) Bules for ascertaining the intention are contained in 

Sect 18. 

(e) " Condud of the parties.** E.g. in weighing, measuring, or 
putting the goods into a deliverable state.^ The phrase may 
mean more than a " course of dealing " under Sect. 55. Thus 
one of the parties may, by his conduct, be baired personali excep- 
tione from affirming or denying the intention to transfer.^ 

(/) " CircuTnstances of Uie case.** E.g. the circumstances may 
be such as to show a ready money transaction in which the trans- 
fer is conditional upon payment of the price. 



Change in the 
law of Scot- 
land as to 
delivery and 
possession. 



Reputed 
ownership. 



Commentary. 

This section embodies an important change in the law 
of Scotland. Formerly the property in specific goods did 
not pass to the buyer until delivery, now it passes accord- 
ing to the intention of parties irrespective of delivery.* 

The former law of Scotland was based on the maxim 
that ** the property of moveables is presumed from posses- 
sion." * In the form, however, of reputed ownership, the 
law went a step further than a mere presumption which 
may be overcome by contrary proof,* and which can only be 
of importance as between competing parties, neither of whom 
has a valid independent title. Eeputed ownership, where it 
was recognised, created a right in favour of the creditors of 
the possessor which was not affected by proof of a latent 
contrary right. But the strict theory was necessarily 



^ As in Logan v. Le Memrier (1847), 6 Moo. P.C.C. 116, and Oilmour v. 
Supple (1858). 11 Moo. P.CC. 551. 

« As in Hichmond and Co. v. BaiUan (1864), 18 D. 403. 

> Sect. 18, Rule 1. 

* Bell's Com. i. 178. " Tradition or delivery in a sale of moveables is 
important only as a means of obtaining possession, and possession is the true 
completion of the contract of sale." — Per Lord Justice -Clerk Moncreiff in 
Orr*s Trustee v. TuUis (1870), 8 Macp. 986 at p. 945. The nature and 
essentials of possession are explained by Lord Neaves and Lord Kinloch in 
Moore v. Gledden (1869), 7 Macp. 1016 at pp. 1020, 1024. A classified list 
of Scottish cases relating to possession of moveables will be found in 
Appendix II. post, p. 312. The following is an English view of the subject : — 
" roasession of gooas is primd facie evidence of title, but that possession may 
be precarious, as of a deposit ; it may be criminal, as of a thing stolen ; it may 
be qualified, as of things in the custody of a servant, carrier, or factor. 
Mere possession without a just title gives no property." — Per Lord Lough- 
borough in Lickbarrow v. Mason (1790), 1 H.Bl. 857 at p. 360. 

« Bell's Prin., Sect 1314. 



of rale. 



modificatioD. 
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subject to various modifications, viz. (1) a common-law Sect. 17. 
sanction to well-recognised contracts subordinate to owner- Modmoations 
ship, such as lease ; ^ (2) a common-law recognition of the 
intention of parties as embodied in a condition postponing 
the passing of the property as in hire-purchase ; * and (3) a 
statutory right created in 1856, by which the buyer was 
preferred to the seller's creditors, although the goods had 
not been delivered,* and a seller was bound under certain 
conditions to give delivery to a sub-purchaser notwithstand- 
ing a general balance due to him by the first purchaser.* 

These relaxations of the rule as to possession were not Rearons for 
recognised without difficulty, and were occasionally strongly 
condemned.* They were, however, rendered necessary by the 
greatly increased complexity of commercial interests in the 
present century. BeU, while speaking in almost affectionate 
terms of possession as " the true and proper badge of trans- 
ferred property/' admits that '' an adherence to this plain 
and simple rule is utterly impossible amidst the compli- 
cated transactions of modem trade." ^ Elsewhere he points 
out that " creditors in giving credit must henceforth ^ lay 
their account with a suspending condition, and not conceive 
themselves entitled absolutely to rely on the property as 
irrevocably vested in their debtor." ® Finally, in his post- 
humous work on Salty BeU speaks of the rights of the 
creditors of the seller as they existed in his day, and before 

* As in EadU v. Yvwng (1816), Hume 706, and Or/* TrusUe v. TuUii 
(1870), 8 Macp. 986. 

' See, for example, Murdoch and Co, Ltd, v. Oreig (1889), 16 Ret 896, 
correcting Cropper and Co, v. Donaldson (1880), 7 Ret 1108. See also 
Arbitration Case, Barclay and Brand v. Guild (1876), reported Guth. Sel. Ca. 
2nd ser. 619. Formal sanction ib given by this Act to conditions suspensive 
of the passing of the property. See Sect 19 post, p. 99. 

* 19 & 20 Vict c. 60, Sect 1, repealed by this Act, Sect 60 and 
Schedule. ^ Ibid., Sects. 2 and 3 repealed as above. 

B Lord Justice-Clerk Hope would not recognise any injustice in the seller's 
creditors carrying off the subject of sale from a buyer who had paid the price. 
'"The principle of the Scotch law," he held, "is both recommended by 
practicfd justice and by expediency "—-SooA: v. Megget (1844), 6 D. 662 at p. 
668. And again, "Our law is, in the most fundamental points of doctrine 
and practice respecting the law of ownership and the effect of possession of 
moveables, essentially different from the law of England, and we are apt to 
forget our own very clear and far superior rules*' — Anderson v. Buchanan 
(1848), 11 D. 270 at p. 274. « Bell's Ciwi. L 178. 

^ Bell writes in 1826, and evidently refers to Cotcan v. Spenee (1824), 8 
Sh. 42. ^ Bell's Com. i. 278 ; see also Com. i. 268. 

G 
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Sect 17. the Mercantile Law Amendment Act of 1856, as "an 
unhappy and unjust consequence of the general principle of 
the Scottish law." ^ 
Views of the Similar views as to the necessity or propriety of a 

^^^^' relaxation of the rigid rule have frequently been expressed 

from the Bench, e.g. by Lord Ivory in an oft-quoted passage 
where he says "creditors are bound to know that many 
honest occasions of possession may arise in the daily com- 
plications of human affairs without any radical title of pro- 
perty on which they would be safe to rely as a ground of 
credit."' Lord Justice-Clerk Moncreifif in 1882 summed 
up the effect of modem case law by the statement that the 
doctrine of reputed ownership " is no longer of much im- 
portance/'* a result which requires careful consideration in 
view of the extensive change in the Scottish law of posses- 
Effect upon sion introduced by the present Act Thus it may be 
Jjj^jjj^ doubted if, in consequence of the new doctrine of the 

passing of the property by the contract without change of 
possession, the just rights of creditors are sufficiently pro- 
tected by the ordinary common-law rules or by the provi- 
sions of Sect 25. The last-mentioned provisions form a 
partial return to the doctrine, but they only relate to the 
case of a particular purchaser or pledgee. The general 
creditors of the seller or buyer are not protected, and the 
question therefore arises whether it may not be expedient 

^ Bell on SoUe (1844), p. 18. The view here expressed was strongly con- 
demned bv Lord Justice-Clerk Hope immediately after the publication of 
Bell's work— ^ooJt v. Mtg^ (1844), 6 D. 662 at p. 668. 

* In Shearer v. Christie (1842), 5 D. 182 at p. 186. The same statement 
was repeated by Lord Ivory as Lord Ordinair in Anderson v. Buc?uinan 
(1848), 11 D. 270 at p. 274, and is quoted with approval by Lord Justice- 
Clerk Moncreiff in Orr's TrusUe v. Tullis (1870), 8 Macp. 936 at p. 946. It 
is to be observed, however, that in both of the cases in which Lord Ivory, as 
Lord Ordinary, expressed his views, he was overruled by the Court. 

* In Bobertsons v. M*Intyre (1882), 9 Bet 772 at p. 778. Reputed ownership 
was folly discussed by Lord Cowan and Lord Neaves in Orr^s Trustee v. TuUia 
(1870), 8 Macp. 986. See also Mitchell v. ffeys and Sons (1894), 21 Ret. 600. 
Lord Blackburn, however, assumes that reputed ownership stUl exists in a 
practical form in the law of Scotland. ''If," he says, ''you can show that 
the man who has acquired the Jus ad rem has allowed the vendor to keep 
possession of the goo^ in such a way as is quite inconsistent with hiajtLs ad 
rem it seems very reasonable indeed to say that that shall be considered as 
analogous to a case of reputed ownership, and that being so the Mercantile 
Law (Scotland) Amendment Act does not take the goods out of it.*' — In 
M'Bain v. JFaUaee and Co, (1881), 8 Bet H.L. at p. 118. 



etc. 
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to extend to Scotland the statviory reputed ownership Sect 17. 
which for centuries has formed part of the English bank- Suggested 
ruptcy code.^ J«^ 

It is not altogether in consequence of the new rule ownership, 
introduced into Scotland that the interests of creditors seem Hire-purchase 
to require further protection. A condition suspensive of 
the passing of the property has long been recognised in 
Scotland ^ as well as in England,^ and has been given effect 
to in such contracts as hire-purchase, where the aim of the 
seller is to prevent the property passing to the buyer, and 
being carried off by assignees or creditors before payment of 
all the instalments of the price. The seller's rights do not 
conflict with those of third parties until he gives delivery, 
but, after the buyer obtains possession, he may fraudulently 
sell or pledge to third parties, or he may incur debt on the 
faith of the ownership of the goods. A remedy for the 
hardship involved in such cases as Murdoch and Co, Ltd. 
v. Oreig^ (1889), was intended under the provisions of the 
Factors Act .1889,* repeated in Sect 25 (2) of this Act,® 

^ It was introduced bv the Statute 21 James I. c 19 (1623), and in its 
present form will be found in Sect 44 of the English Bankruptcy Act of 1883 
(46 & 47 Vict. c. 62}. As to reputed ownership in a question with the 
creditors of the reputed owner, see remarks of M. P. Brown (Sale, p. 27, note). 

> Stair, i. 14. 4 and 6 ; Ersk. iii. 8. 11 ; Bell's Ccm, L 258 ; M. P. Brown, 
43. The passage from M. P. Brown is quoted with approval by Lord President 
Inglis in Murdoch and Co, Ltd, v. Greig (1889), 16 Ret 396 at p. 401. See 
also- cases in Appendix II. post, p. 827. 

s ^e^M'EwtireY, Orossley, H.L.,13th May 1895, Law Times, vol. xciz. p.61. 

* 16 Ret 896. » 52 & 58 Vict c. 45, Sect 9. 

* In Lee T, Butler [1893], 2 Q.B. 818, a contract of hire-purchase was held 
to be an agreement to sell, there bein^ an absolute obligation on the part of 
the hire -purchaser to complete the instalments of so-called hire and thus 
become owner. This decision was approved of bv the House of Lords in 
ffe^ V. MaUhetos, 30th May 1895, 11 Times Law Reports, 446. In Murdoch 
and Co. Ltd, v. Ghiig, the Court of Session expressly held the agreement to be 
a sale, and yet a bdnd-Jide purchaser at a public auction was held bound to 
restore the article to the seller, in respect of a latent condition by which the 
passing of the property was suspendea. This decision is no longer law, being 
covered by Sect 9 of the Factors Act 1889 and Sect 26 (2) of this Act as 
interpreted by Lee v. Butler, supra. In Belby v. Matthews above referred to 
there was a clause in the agreement that the hirer might at any time terminate 
the hiring by delivering up the article hired (a piano) to the owner without 
being liable for more than the arrears of hire. This was held by the House 
of I^rds (reversing the decision of the Court of Appeal) to distinguish the 
case from Lee v. Butler. It was said to form a real case of hire, and therefore 
to be beyond the scope of the present'Act, but the judgment is ofjen to the 
observation that the hirer's option to treat the contract as either hire or sale 
extends to an option to treat the payments already made as either hire or 
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Sect 17. but a recent House of Lords judgment shows that the remedy 
is very imperfect, and in any event the general creditors of 
the hire-purchaser are still unprotected. 
Sale on ap- The condition in the case of hire-purchase affects the 

provai, etc. passing of the property, but does not make the sale itself 
conditional. It therefore differs in this respect from " sale on 
approval " or " sale or return," in neither of which is there 
any sale if the event forming the condition does not happen.^ 
Mortgage, etc A transfer of property without transfer of possession 
BiUsofsale. ^j^gg j^^^ apply to "any transaction in the form of a 
contract of sale which is intended to operate by way of 
mortgage, pledge, charge, or other security."^ The law 
of Scotland, as affecting a security in the form of a 
sale, has, however, been much disturbed of recent years, 
and is not yet well settled.* There is nothing in the 
law of Scotland analogous to the English Bill of Sale, by 
which a statutory method is provided of securing advances 
over moveables by means of registration.* Campbell, in 
his work on the Sale of Ooods^ is of opinion that such a 
statutory provision is " unnecessary in Scotland : 1st, because 
in Scotland the doctrine of reputed ownership exists inde- 
pendently of statute . . .; and 2ndly, by reason of the 
principle that possession is necessary to transfer the owner- 
ship in moveables." But this author's argument does not 
seem to be supported by the Mercantile Law Amendment 
Act, Scotland, 1 856, * or by the cases of Wyper v. Harvey s'^ 
(1861), M'Bain v. Wallace^ (1881), and Hdrnond v. MovHit^ 
(1868), on which he founds.^^ 

instalments of a price. The previoas Factors Acts did not affect hire-purchase, 
because they only dealt with documents of title, not with the goods themselyes. 
See Com., Sect 25 post, p. 124. ^ See Com., Sect. IS post, p. 94. 

« Sect. 61 (4). » See Com., Sect. 61 post, p. 276. 

* The first Bills of Sale Act, 17 & 18 Vict. c. 86 (1864) formed the founda- 
tion of many of the decisions. This Act, as well as an amending Act in 1866 
(29 & 80 Vict c. 96), was repealed by the Act of 1878 (41 & 42 Vict c 31). 
A similar Act was passed for Ireland in 1879 (42 & 48 Vict c. 50). The 
English Act was amended in 1882 (45 & 46 Vict, c 43) and the Irish Act in 
1883 (46 Vict c. 7). The Acts were further amended by short Acts in 1890 
(53 & 64 Vict c 68) and 1891 (54 & 65 Vict c. 35). For a synopsis of the 
various Acts and the numerous decisions founded upon them, see Campbell 
on Sale of Goods, 2nd ed. (1891), pp. 156 to 214. 

» 2nd ed. (1891), p. 169. « 19 & 20 Vict c. 60. 

7 28 D. 606. 8 8 Ret H.L. 106. » 7 Macp. 59. 

w See Campbell, pp. 164 to 159. In CooU v. Jecks (1872), L.R. 13 Eq. 697, 
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It was held in a recent case,^ that where a dealer in Sect. 17. 
musical instruments had let out pianos on the hire-purchase 
system, and had afterwards by an indenture assigned both 
pianos and hire-purchase agreements in security of an 
advance, the assignation, so far as regards the hire-purchase 
agreements, was not invalid because not registered as a bill 
of sale. It was admittedly invalid as regards the pianos 
themselves, and it was argued that the deed must stand or 
fall as a whole, but this contention was negatived. '' Upon 
the face of the instrument there was an assignment of 
proprietory rights and also of certain contractual rights. . . . 
Could two things which were different be said to be 
inseparable ? Each gave different rights and different 
remedies. ... If different instruments had been used to 
assign each, the Bills of Sale Acts would not be applicable 
to the instrument assigning the contractual rights." ^ 

So far as the law of England is concerned the section is Oenerai 
declaratory. Illustrations will be found in connection with i^"**™**^"^ 
the immediately succeeding section.* 



RvlesfoT Ascertaining Intention. 

18. Unless a different intention appears, the Seet 18. 
following are rules for ascertaining the intention of ]^^^,jo 
the parties ^'^^ as to the time at which the property ^^ intbntion. 
in the goods ^^^ is to pass to the buyer. 

a minute of lease of heritage in Scotland was deposited by an English debtor 
with an English creditor, iQong with an agreement pledging all furniture and 
effects in the leased premises in security of an English debt. The pledge was 
clearly ineffectual according to the law of Scotland, and it was maintained 
that to be effectual in England it was necessary that the agreement should be 
registered in terms of the Bills of Sale Act of 1854. It was held by Bacon, 
V. C, that as the Act did not extend to Scotland registration was unnecessary, 
and the curious result followed that a security became available to the creditor 
which was invalid on different grounds in both countries. 

^ In re Isaacson, ex parte TA« Trustee, Ct. of App. (7th December 1894), 
11 Times Law Rep. 101. 

> Per Lord Esher, M.K, 11 Times Law Rep. at p. 102. Lord Esher's 
views are supported by In re JBurdett, ex parte Byrne (1888), 20 Q.B.D. 810, 
and Cochrane v. Entwistle (1890), 25 Q.B.D. 116. 

* Sect IB post, p. 89. 
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Sect 18. Rule 1. — Where there is an unconditional contract 

for the sale of specific goods,^^ in a deliverable 
state/""^ the property in the goods passes to the 
buyer when the contract is made, and it is 
immaterial whether the time of payment ^'^ or 
the time of delivery/*^ or both,^ be postponed. 
Rule 2. — Where there is a contract for the sale of 
specific goods and the seller ^^ is bound to do 
something to the goods, for the purpose of 
putting them into a deliverable state, the pro- 
perty does not pass until such thing be done, and 
the buyer has notice thereof. ^^ 
Rule 3. — Where there is a contract for the sale of 
specific goods in a deliverable state, but the 
seller ^^ is bound to weigh, measure,^*^ test, or do 
some other act or thing with reference to the 
goods for the purpose of ascertaining the price,^ 
the property does not pass until such act or 
thing be done, and the buyer has notice 
thereof.^^ 
Rule 4. — When goods are delivered to the buyer 
on approval ^^ or " on sale or return " ^^ or other 
similar terms the property therein passes to the 
buyer : — 

(a.) When he signifies his approval or accept- 
ance to the seller or does any other act 
adopting the transaction : 
(6.) If he does not signify his approval or 
acceptance to the seller but retains the 
goods without giving notice of rejection, 
then, if a time has been fixed for the return 
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of the goods, on the expiration of such Sect 18. 
time, and, if no time has been fixed, on the 
expiration of a reasonable time/'^ What is 
a reasonable time is a question of fact/*^ 
Rule 5. — (1.) Where there is a contract for the 
sale of unascertained or future goods ^*^ by de- 
scription,^^^ and goods of that description and in 
a deliverable state are unconditionally appro- 
priated to the contract, either by the seller with 
the assent of the buyer, or by the buyer with 
the assent of the seller, the property in the 
goods thereupon passes to the buyer. Such 
assent may be express or implied, and may be 
given either before or after the appropriation is 
made/^> 
(2.) Where, in pursuance of the contract, the 
seller delivers the goods to the buyer or to a 
carrier or other bailee or custodier ^^ (whether 
named by the buyer or not) for the purpose of 
transmission to the buyer, and does not reserve 
the right of disposal,^''^ he is deemed to have 
unconditionally appropriated the goods to the 
contract. 

Notes. 

(a) " InteTdion of the parties" The rules of this section fonn 
an expansion of Sect 17. 

(b) ''Property''— "goods*'— "specific goods." Defined Sect. 
62 (1). 

(c) "DelwercMe state." See Sect. 62 (4). 

(d) Postponed time of payment. As where credit is given, 
with or without a bill for the price.^ 

^ Kg. SomervUU and Co. v. Stein (1796), 8 Pat App. 462. 
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Sect. 18. (e) Postponed time of delivery. As in Gibson v. Forbes'^ (1833). 

It was found difficult to square this case with the principles of 
Scottish law, and it has therefore been looked upon as excep- 
tional and doubtful.^ The doubt seems to be removed by this 
Act, but see judgment of North, J., in Nicholson v. Harper [1895], 
11 Times Law Rep. 435. In Distillers Co. Ltd. v. Russell and Co.^s 
Trustee^ (1 889), the price was paid at once, but the goods remained 
undelivered for five years. It was held under the former law of 
Scotland that the property had not passed to the buyer. Under 
the rule of this section the property would have passed at the 
date of the contract, and the case is therefore no longer authori- 
tative- ''Delivery" defined Sect. 62 (1). 

(/) Postponement of both paymenJt and delivery. Delivery is 
often made to depend upon payment,^ but the protection to the 
seller afforded by withholding delivery is now confined to a lien 
for the price of the goods sold. He is not entitled, as formerly 
in Scotland, to retain for a general balance.^ 

ig) The seller's obligations are alone taken into account.^ 
The contract may impose a duty on the buyer, e.g. to sever 
industrial growing crops, or to fell growing wood,^ but this will 
not prevent the passing of the property,® unless so arranged. 
If the duty imposed on the seller is to be done after delivery, it 
will not prevent the property passing by delivery, even if it has 
not passed by the contract itself.^ A familiar example is where a 
seller engages to keep awatch or clock in repair for a certain time.^^ 

(A) The notice to the buyer here provided was added to the 
bill on a suggestion from Scotland. It seemed inequitable that 
the buyer should be liable to undertake risk of which he was 
ignorant. It is not, however, provided that the seller give notice, 
and it seems sufficient if the buyer is cognisant of the act or 
thing being done. 

(i) In international contracts where weights or measures 
dififer, questions may arise as to which standard is to rule.^^ 

1 11 Sh. 916. 

' See remarkB by Rosa — Leading Oases {Com. Law), ii. 667. 

» 16 Ret. 479. * As in Smith v. Allan and Poynler (1859), 22 D. 208. 

° The former rule is illustrated by M^Naughlon v. Baird and Co. (1852)| 
24 Sc. Jur. 628. « See Turley v. Bates (1868), 2 H. & C. 200. 

f As in Duff'v. Brown (14th February 1814), F.C., Rev. H. of L. (1817), 
6 Pat App. 332. 

B " If the thinj;8 to be done are entirely in favour of the purchaser, and 
such as he may dispense with, they cannot affect constructive delivery.'* — 
Per Lord Deas in Black v. Incorporation of Bakers (1867), 6 Macp. 136 
at p. 148. 

» Hammmid v. Anderson (1804), 1 B. & P. N.R. 69 ; Oreaves v. Hepke 
(1818), 2 B. & Aid. 131. '® Benjamin on SaZe, p. 291. 

^^ As in Schuurmans y. Stephen (1833), 11 Sh. 779. See also Ainslie v. 
Murray (1881), 8 Ret. 636. 
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{j) But the mere absence of a fixed price in stated figures Seet 18. 
will not prevent the property passing, if there are data for fixing 
it, e,g, where goods are sold at so much per ton and the total 
tonnage is ascertained.^ 

{k) " Approval " — " sale or reiv/m.'* See Com. infra, p. 94. 

(/) "Beasonable Ume,'* This applies equally to "sale on 
approval" and to "sale or return." Lord Young suggests that 
it is more appropriate to the former contract, and that " sale or 
return" is more of the natiire of agency.^ The distinction, 
however, has not been recognised. See "sale or return" de- 
fined in Moss V. Street ^ (1851). See also Com. infra, p. 94. 

(m) " Reasonable time is a question cffact'* There is a general 
provision to this effect in Sect 56. The special provision is 
superfluous. 

(fi) ^^ Future goods,'* i.e, "goods to be manufactured or 
acquired by the seller after the making of the contract of sale " 
[Sect 62 (1)]. 

(0) "Description." See Sects. 18 and 14 (2) and Note (a) 
ante, p. 62. 

(p) The assent of both parties is required to appropriation in 
order to pass the property. Such assent is practically a second 
and subsidiary contract 

(q) " Custodier" This word was introduced in applying the 
Act to Scotland. Sect 62 (1) provides that "bailee" in Scot- 
land includes custodier; and the repetition of "custodier" 
throughout the Act was therefore unnecessary. 

(r) Reservation of right of disposal. See Sect 19. 



COMMBNTARY. 

The first rule of this section deals with an unconditional General effect 
contract ; the second, third, and fourth deal with difiTerent °' ™^^ 
kinds of conditions ; and the fifth relates to the appropria- 
tion of goods not originally specific. 

JRule 1. — ^This rule embodies a change in the law of Rulei. 
Scotland, to which particular reference has been made in 
connection with the preceding section.* The law of Eng- 
land is not altered, and has been thus expressed : " By the 
law of England the sale of a specific chattel passes the pro- 
perty in it to the vendee without delivery. . . . Where 

1 See Hanam v. Craig and Bose (1859), 21 D. 432. 
' 15 Bet at p. 989. " 16 Q.B. 498. « AnU, p. 80. 
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Sect 18. 



Rales 2 and 8. 



Tranifer of 
risk in Scot- 
land analogous 
to transfer of 
property in 
England. 

Scottish cases 
as to risk. 



there is a sale of goods generally, no property in them passes 
till delivery ; ^ because until then the very goods sold are 
not ascertained." * 

Bvle» 2 wnd 3. — ^The former law of Scotland in regard 
to passing the property prevents Scottish cases from being 
cited as direct illustrations of these rules. But there is at 
least a strong analogy between the circumstances which in 
Scotland sufficed to transfer the risk and those which in 
England passed and still continue to pass both property and 
risk. Indeed the leading opinions in the House of Lords 
in SeaJth and Co. v. Moore^ (1886) assume the circumstances 
in each case to be identicaL* In this view the Scottish 
cases of Harisen v. Craig and Rose^ (1859), Anderson and 
Cro7wpton v. Walls and Co.^ (1870), and Walker v. Zang- 
daies^ Chemical Co. ^ (1873) illustrate Eules 2 and 3. If 
the question in these cases had related to the passing of the 
property as well as of the risk, the judgments would have 
been the same in England, and would now be the same in 



* Or appropriation. See Rule 5 (1). 

« Per Parke, J., in IHx(m v. YaUs (1888), 6 B. & Ad. 818 at p. 840. 
" Generally where a bargain is made for the purchase of goods, and nothing 
is said about payment or delivery, the property passes immediately, so as to 
cast upon the uurchaser all future risk if nothing remains to be done to the 
goods, althougn he cannot take them away without paying the price." — Per 
Bayley, J., in Simmons v. Svnft (1826), 5 B. & C. 857 at p. 862. See also 
Tarling v. Baxter (1827), 6 B. & C. 860 ; Oilm^r v. SuppU (1858), 11 
Moo. P.C. 551, per Sir 0. Cress well at p. 566 ; Calcutta Co. v. Be Mattos 
(1868), 82 L.J. Q.B. 322, per Blackburn, J., at p. 828. 

» 18 Ret. H.L. 67. 

^ *' By the law of England the appropriation of a specific chattel by the 
vendor, and the agreement of the vendee to take that specific chattel and 
pay the stipulated price, have the effect of vesting the property of the chattel 
in the vendee. In Scotland, the effect of such an appropriation and accept- 
ance by the contracting parties is to perfect the contract of sale, and to give 
the purchaser a personal right to demand delivery of the specific chattel from 
the seller. When the contract is thus perfected the risk is trar^ferred to ths 
purehaser . . . but the property of the cnattel does not pass to him until he 
has obtained delivery under the contract" — Per Lord Watson, 18 Ret. H.L. 
at p. 64. See also Lord Blackburn to the same effect at pp. 59 and 61. 
Lord M'Laren, in his notes to Belts Comm^entaries (i. 199) founds on the 
opinions of the late Lord President Inglis expressed in Jffansen v. Craig and 
Jtose (1859), 21 D. 482, and Black v. Incorporation 0/ Bakers (1867), 6 Macp. 
186, as authority for the statement that the risk And jus ad rem specijuxm, 
may pass with us in many cases in which, under the English rules, the general 
property and risk would not pass. See also notes at pp. 461 and 478, and 
Guthrie's notes to Belts Prin., Sect 87. The Lord i4esident*s views are 
further referred to infra, p. 92. 

» 21 D. 482. • 9 Macp. 122. ' 11 Macp. 906. 
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Scotland. Hansen's Case^ formed a negative instance of Seet 18. 
both rules, it being found that nothing was wanting either 
to put the goods into a deliverable state or to ascertain the 
price.* Anderson's Case^ illustrates Eule 2, the question 
being whether the goods were made specific and put into a 
deliverable state by separation from the bulk ; and Walker's 
Case^ illustrates Bule 3, it being held that the price 
could not be ascertained until the subject was weighed on 
delivery. 

In Black v. Incorporation of Bakers^ (1867) the circum- Black y. incar- 
stances were special, but the soundness of the judgment, ^^J^^*'*^ 
even under the former law of Scotland, may be doubted. 
The goods sold were the seconds, thirds, and bran to be 
produced from the milling of a specified quantity of wheat 
in the hands of a miller, it being part of the contract that 
the seller should put these products into the buyer's sacks 
and deliver them free. The case turned upon the effect of 
a delivery order by the buyer in favour of a sub-buyer in 
operating constructive delivery so as to exclude the original 
seller's right of retention for a balance of the price remain- 
ing unpaid. It was held that constructive delivery was 
complete, although the products had neither been actually 
delivered nor put into the purchaser's sacks, and that the 
sub-buyer was therefore entitled to carry them off without 
regard to the seller's claim. Such a result could not be 
reached under the present section. It is to be noticed — (1) 
No account was taken of the seller's contractual duties 
remaining unperformed, the law on this subject, as explained 
by Bell, being ignored or set aside.* (2) The order, in so 

1 21 D. 482. 

' " I hold that the sale of a maas of fangibles, certain, and known by 
general description, but of unascertained extent, at a rate of price according to 
measure, weignt, or number, is not a complete personal contract of sale such 
as will operate a transfer of the risk to tne buyer until the mass have been 
measured, weighed, or counted, and so the price ascertained." — Per Lord 
Justice-Clerk Inglis, 21 D. at p. 440. 

» 9 Macp. 122. * 11 Macp. 906. » 6 Macp. 136. 

* '* Where anything remains to be done by the sellers ... in order to 
put the commodity sold into a deliverable state, the transfer is not com- 
pleted by a delivery note given to the buyer, addressed to the keeper of the 
ffoods, with notice to the custodier, or even by a transfer in the custodier's 
books."— Bell's Com, L 197. 
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Sect 18. far as it was held to operate constructive delivery, was incon^ 
sistent with the contract, the seller being bound under the 
contract to deliver to the buyer himself. It is no answer to 
say that this provision was in favour of the buyer alone, 
and might therefore be waived by him. In the circum- 
stances of the case, it was a provision very much in favour 
of the seller.^ (3) The rigid effect ascribed to an intimated 
delivery order, without regard to the conditions of the con- 
tract, seems founded on the analogy of a transfer of incor- 
poreal moveables in Scotland by means of an intimated 
assignation,* but it excludes the idea of the custodier's 
consent to hold for the buyer, which lies at the very root of 
constructive delivery.* The effect given to the delivery 
order was as extreme in one direction as the effect denied 
to a similar delivery order in the Distillers Company's Case * 
was extreme in the other. (4) Lord President Inglis, who 
gave the leading opinion, assumed that, though in the 
opinion of the Court the property was transferred, the risk 
(being incapable of transfer in the same manner) remained 
with the seller.* In Scots law the transfer of the risk often 
preceded the transfer of the property, and the result was 
anomalous, but to invert the order and to continue the 

^ According to Lord Deas (6 Macp. at p. 148) any result which excludes 
constructive delivery ** plainly will not do. (Why not?) 

^ The same analogy led the Court into a labyrinth of legal difiSculties in 
TFyper y. Ha/rveys (1861), 28 D. 606. Bell, on the authority of Auld v. HaU 
and Co. (12th June 1811), F.C., says that a change of custody by notice is 
the undoubted law of Scotland (Bell's Com, i. 195). McLaren in a note to 
this passage says, " The point appears to have been assumed though never 
expressly decided nor perhaps questioned." See Eadie v. Mackinlay (7th 
February 1815), F.C. 

' An acknowledjBmient is now required in addition to mere intimation, 
Sect 29 (3). See Com. post, p. 189. 

* Distillers Co. Ltd. v. Utissell and Co.'s Trustee (1889), 16 Bet 479. See 
note («) supni. 

^ **l need hardly say that there is no room for the distinction sug^ted 
by the Sheriff-Substitute between that portion of the goods which was in the 
seller's bags and that which was in the buyer^s. Such circumstances are 
material in questions ofpericulum where the subject of sale is undelivered in 
the hands of the seller or his agents . . . but where the subject of sale is 
in the hands of an independent third party, and a delivery order by the 
seller in favour of the buyer has been duly intimated to the custodier by the 
buyer, constmctive delivery will take place whaiever may be the precise condi- 
tion of the goods . . . even though the goods be lyin^; in such a state that 
some preliminary operation is necessary to put them in a state for delivery" 
— 6 Macp. at p. 141. 
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aeller's risk in regard to goods no longer his own, and over Seet 18. 
which he had not even a lien for the unpaid price, was 
more anomalous still. 

In English law, Bules 2 and 3 are thus stated by Lord statement of 
Blackburn. "The intention of parties must be collected ^giJ^d°em- 
from the whole agreement, and the courts have since the bodied in 
beginning of this century adopted for this purpose some 
rules of construction which are perhaps a little artificial. 
. . . They are twofold: the first is, that where by the 
agreement the vendor is to do anything to the goods for the 
purpose of putting them into that state in which the pur- 
chaser is to be bound to accept them, or, as it is sometimes 
worded, into a deliverable state, the performance of those 
things shall (in the absence of circumstances indicating a 
contrary intention) be taken to be a condition precedent to 
the vesting of the property. The second is that where 
anything remains to be done to the goods for the purpose 
of ascertaining the price, as by weighing, measuring, or 
testing the goods, where the price is to depend on the 
quantity or quality of the goods ; the performance of those 
things, also, shall be a condition precedent to the transfer 
of the property, although the individual goods be ascer- 
tained and they are in a state in which they ought to be 
accepted." ^ In regard to the first of these rules (Bule 2 of 
this section) Lord Blackburn thinks it is founded on 
reason. " In general," he says, " it is for the benefit of the 
vendor that the property should pass ; the risk of loss is 
thereby transferred to the purchaser, and as the vendor may 
still retain possession of the goods, so as to retain a security 
for payment of the price, the transference of the property is 
to the vendor pure gain."^ Having this privilege it is 
reasonable that where by the agreement the vendor is to do 
something, it should be done before he obtains the benefit 
of the transfer. The second rule (Bule 3 of this section) 
Lord Blackburn thinks is " somewhat hastily adopted from 
the civil law." ... "As it must in general be intended that 
both parties shall concur in the act of weighing, when the 

1 Blackburn on ScUe, p. 174. " Ilnd. p. 175. 
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Seet 18. price is to depend upon the weight, there seems little 
reason why, in cases in which the specific goods are agreed 
upon, it should be supposed to be the intention of the 
parties to render the delay of that act in which the buyer 
is to concur, beneficial to him. Whilst the price remains 
unascertained the sale is clearly not for a certain sum of 
money, and therefore does not come within the civilian's 
definition of a perfect sale transferring the risk and gain of 
the thing sold ; but the English law does not require that 
the consideration for a bargain and sale should be in moneys 
numbered, provided it be of value." ^ Lord Blackburn, 
however, admits that both rules are now firmly established 
in English law. Eule 3 was established in Scotland before 
the Act,^ which is not surprising, if, as suggested, it is 
founded on the civil law to which the law of Scotland is 
closely allied.* 
Rule 4.— EvJU 4. — The contracts of "sale on approval" and 

provid? *^ " **^® ^^ return " are conditional, the condition being 
Sale or return, suspensive of the Sale itself, and not merely of the passing 
of the property.* The condition in the contract of sale or 
return has been occasionally treated as resolutive,^ t,g. by 
Lord Justice-Clerk Moncreiflf in Brown v. Marr, Barclay, 
etc? (1880); but this case was practically overruled by 
MacdonMd v. Wedem'^ (1888), and there seems a strong 
balance of authority in favour of a suspensive rather than 
a resolutive sale.* But supposing the sale to be suspended 

^ Blackburn on Scde, pp. 175, 176. 

" See WdUcer v. Lan^dcOes Chemical Co. (1878), 11 Macp. 906. 

' The following English cases illustrate the two rules : — Rule 2. — Ragg y. 
Minett (1809), 1 East 210 ; Acraman v. Mortice (1849), 8 C.B. 449 ; Ander- 
son V. Marice (1876), H. of L. 1 App. Cas. 718. Rule Z.^Hanson v. Meyer 
(1805), 6 East 614 ; Zagury v. Fumell (1809), 2 Camp. 240 ; Simmons v. 
Sujijt (1826), 6 B. & C. 867 ; Logan v. Le Mesurier (1847), 6 Moo. P.O. 
116 ; Oilmowr v. Supple (1858), 11 Moo. P.O. 551 ; Tansleyy, Turner (1836), 
2 Scott 288 ; Cooper v. BUI (1865), 34 L. J. Ex. 161, 8 H. & C. 722. 

^ Bell's Com,, i. 471 (sale on approval), i. 288 (sale or return). See in 
illustration, Pinder and Co. v. Fullarton (1889), Sh. Ct. Glasgow, Guthrie's SeL 
Ca. 2nd ser. 528. The mere fact that the goods are accompanied by an in- 
voice bearing the words *^ bought of" will not exclude proof that the contract 
was one of " sale or return " — Woodrow v. Patterson ajid Co. (1845), 7 D. 885. 

' As to resolutive condition, see arUe, p. 46. 

• 7 Ret. 427 at p. 433. ' 15 Ret 988. 

^ Lord McLaren in his notes to Bell's Com, (i. 289) favours a resolutive 
condition, and founds upon bl dictum of Gibb, C. J., in Gibson v. Bray (1817) 



EFFECTS OF THE CONTRACT 95 

for a reasonable time after delivery, a person hynA fide. Sect 18. 
purchasing or receiving in pledge goods held on approval, 
or receiving in pledge goods held by the contract of sale or 
return ^ may possibly be protected by Sect 25 (2) of this 
Act, or, failing that section, then by Sect 2 of the Factors 
Act 1889,* extended to Scotland by the Factors (Scot- 
land) Act 1890.* It is doubtful, however, if under the 
Factors Act the holder of goods on approval, or on sale 
or return, will come under the definition of a " mercantile 
agent'** 

English illustrations of Eule 4 will be found below.* 
Bvle 5. — In many cases what is called "appropriation" Rules.— 
is simply actual or constructive delivery, but goods may be -^pp^^p™**®^ 



1 Holt 556, and a passage in Parson on Contrcuts (5th ed. L 539). Bnt the 
remark of the Chief Justice was cbUery judgment being given on a different 
ground, while the authorities quoted by Parson do not bear out his text. 
Thev decide that a party holding on sale or return (or on approval) may be 
sued as for goods *^8old and delivered" if he allow an unreasonable time to 
elapse before returning ; but it does not follow that there is a sale, or that the 
property passes by delivery, before the holder is in fault. See Bailey v. 
Gkmldsmm (1790), Peake Ca. 56 ; IfeaU v. Ball (1801) 2 East 116 ; Beverley 
V. Lincoln Q<u Light Co. (1837) 6 A. & E. 829 ; Moss v. SvxU (1851) 16 Q.B. 
498. See also Finder and Co. v. Fullarton (1889), Sh. Ct Glas., Guth. Sel. 
Ca. 2nd ser. 528. The view of a suspensive condition is supported by Bell 
(Com. I 288 ; Prin., Sect 109) ; M. P. Brown {Sale, p. 87) ; Brodie {Com. on 
Stair, pp. 901, 909) ; More {Com. on Stair, p. Ixxxviii) ; Story {Sale, Sect. 249). 
In Mitchell v. ffeys and Sons (1894), 21 Bet 600, the case of Broton v. Marr, 
Barclay, etc is treated as authoritative by the Lord Ordinary (at p. 604) and 
is distinguished by Lord Einnear (at p. 618) ; but no light is thrown on the 
principles by which it is supposed to be governed. The phrase "sale and 
return," which is sometimes used, seems allied to the idea of a resolutive 
condition, and is generally employed where such a condition is suggested. 

^ ''Whether a retail dealer taking coods on 'sale or return ^y dealing 
with them in some other way than by selling them may pass the property in 
them I am not prepared to determine. I do not think the recipient can be 
said to have got them on a contract of ' pawn or return.' " — Per Lord Young 
in Macdonald v. fFestem (1888), 15 Ret 988 at p. 990. 

^ 52 & 53 Vict c. 45. Text in Appendix I. post, p. 296. 

> 53 & 54 Vict c. 40. Text in Appendix I. post, p. 802. These statutes 
are specially referred to in the interpretation clause of this Act, Sect 62 (1). 

* 52 & 58 Vict c. 45, Sect 1 (1). See Wood v. Botocliffe (1846), 6 Hare 
188 ; Lamb v. Attenborouyh (1862), 1 B. & S. 831 ; Hayman v. Flewker (1868), 
18 C.B. N.S. 519; Cole y. NoHh^ Western Bank (1875), L.R. 10 C.P. 854; 
Hastings v. Pearson (1893), 1 Q.B. 62. 

» Bailey v. Gfouldsmith (1790), Peake Ca. 56 ; J^eaU v. Ball (1801), 2 East 
116 ; Humphries v. Garvalho (1812), 16 East 45 ; Parker v. Palm^r (1821), 4 
B. t Aid. 387 ; Sioain v. Shepherd (1882), 1 M. & Rob. 223 ; Beverley v. 
Lincoln Gas Light Co. (1837), 6 A. & £. 829 ; Moss v. Sioeet (1851), 16 Q.B. 
498 ; Towle v. WhUe (1870), 6 Ch. 897 ; Affd. H. of L. 21 W.R. 465 ; ExparU 
Wingfidd (1879), 10 Ch. D. 591 ; Bay v. Barker (1879), 4 Ex. D. 279 ; Elphick 
V. Barnes (1880), 6 C.P.D. 821. 
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Sect. 18. 



Shipbuilding 
contracts. 



Simpson v. 

Dwncanson^s 

Creditors, 



appropriated without being delivered. If, for example, an 
order is given for the manufacture of an article, and the 
manufacturer makes two of the same kind, the executory 
contract may be changed into a bargain and sale by selec- 
tion on the part of the buyer without actual delivery to 
him.^ " The very appropriation of the chattel is equivalent 
to delivery by the vendor, and the assent of the vendee to 
take the specific chattel and to pay the price is equivalent 
to his accepting possession." ^ 

The apparent exception to Eule 2 in the case of a ship- 
building contract is explained in England on the theory 
of appropriation.® The same result was reached in Scotland 
in 1786 in Simpson v. BuncansorCs Creditors,^ which for 
nearly a century wtis looked upon as an authoritative and 
leading case.* Several English writers go the length of 
suggesting that this case lay at the foundation of the 
English rule,^ and it must at least be admitted that its date 
was long anterior to the settlement of the question in Eng- 
land. The English writers referred to, assume that Simpson's 
Case was founded on " appropriation," as in the correspond- 
ing English decisions. This certainly derives some colour 
from the expressed opinions of the judges so far as 



^ " A tradesman often finishes goods which he is making in pursuance of 
an order given by one person and sells them to another. If the first customer 
has other goods made for him within the stipulated time he has no right to 
complain."— Per Heath, J., in Mucklow v. MangUs (1803), 1 Taunt 318 at p. 
320. But it would be otherwise if the goods were appropriated. 

« Per Park, J. (Lord Wensleydale), in Dixon v. Yates (1833), 5 B. & Ad. 
813 at p. 840. 

> The foundation of the decision in Woods y, Hussell (1822), 5 B. & Aid. 
942 " was that as, by the contract, given portions of the price were to be paid 
according to the progress of the work, by the payment of those portions of the 
price the ship was irrevocably appropriated to the person pajring the money." 
—Per Bayley, J., in AtHtison v. Bell (1828), 8 B. & C. 277 at n. 282. This 
view was approved in Clarke v. Spence (1836), 4 A. & £. 448, ana was held by 
the House of Lords as settled in Seaih and Co. v. Moore (1886), 13 Ret 
H.L. 57. 

^ Mor. 14204. The report in Morrison is meagre, but is supplemented to 
some extent by Bell {Com. i. 189) and by Lord Hailes (Decisions, p. 1000). 

* It is so spoken of by Lord Justice-Clerk Moncreitf in M*Bain v. Wallace 
arid Co. (1887), 8 Ret 860 at p. 868. 

' Wilkinson's Law of ShippiTig (1843), p. 30, note ; Abbott on Shipping^ 
7th ed. p. 3 ; Foard on Merchant Shipping (1880), p. 158. Lord Justice- 
Clerk Moncreiff (8 Ret at p. 368) erroneously attributes the statement in 
Abbott to the author himselr (Lord Tenterden). The real author is Serjeant 
Shee, the editor of the seventh edition, which appeared in 1844. 
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reported, although such a principle seems inconsistent Sect 18. 
with the. primary maxims of the law of Scotland before 
this Act It was argued by the party standing in the posi- 
tion of purchaser that the shipbuilder was from the first 
a mere mandatory employed to perform certain work and 
to furnish materials, and that he consequently never had 
any right of property in the thing called a ship. The 
materials in this view became the purchaser's, specificatiane, 
from Hie moment of their being applied to the vessel.^ So 
far as can be gathered from the imperfect reports, only one 
out of seven judges who expressed an opinion, held this 
view. Three judges seem to have treated the passing of the 
property as matter of contract (intention ?), thus anticipating 
by a century the assimilation with English law which has 
now taken place. Two of these, according to the report of 
Bell,^ came even nearer to the principles of English law 
by holding that in terms of the contract there was an 
''appropriation" of the vessel to the employer when the 
first instalment of the price was due.^ The case of MBain 
V. Wallace and Co} (1881) was decided by the Court of 
Session on the authority of Simpson's Casey but, in the House 
of Lords, the authority of the old case was doubted, and the 
decision was rested entirely on the special provisions of the 
Mercantile Law Amendment Act of 1856. 

^ Session papers as quoted by Brodie {Com, on Stair ^ p, 900). 

* Bell's Com. i. 189, note. *' Mr. Bell has a report of his o?ni, but whence 
derived he has not been pleased to inform us " (Brodie's Com. on Stairs p. 904, 
note). In one respect, at least. Bell is inaccurate. In referring to Lord Braz- 
field, he calls him Lord Justice-Clerk M 'Queen, whereas M 'Queen did not 
succeed to the office till 1788. Brodie thus apologises for the ^at length of 
his criticism of this case : ** Legal principles have, in my opinion, been so 
much violated in it, and it has ImL Mr. Bell to lay down on the subject what 
appears to me such erroneous law, that I cannot dismiss it without satisfying 
myself that I have cleared up every difficulty {Com, on Stairs p. 908, note). 
Brodie's view of Simpwm'a Com seems to have been adopted by the House 
of Lords in JPBain v. WaUace and Co. (1881), 8 Ret H.L. 106. See 
opinion of Lord Chancellor Selbome at p. 109, and of Lord Watson at 
p. 116. 

' Seven judges appear to have taken part in the discussion. Lord Presi- 
dent Dundas and Lords Brazfield and Eskgrove founded on contract, and 
Lord Monboddo on " specification." Lord Euliock discarded legal principle 
and rested his opinion on ''justice and common sense." Lord Henderland 
doubted if the property were transferred at all, and Lord Stonefield' entered 
an unqualified dissent from the judgment 

« 8 Bet 360 ; Afid. 8 Ret H.L. 106. 
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Sect 18. The English law as now embodied in Bule 5, is illustrated 

by the cases in the footnote.^ 



^^^ 18- 19. — (1.) Where there is a contract for the sale of 

ofriqot'of' specific goods ^*^ or where goods are subsequently 



DISPOSAL. 



appropriated to the contract,^^ the seller may, by the 
terms of the contract ^*^ or appropriation, reserve the 
right of disposal of the goods until certain conditions ^^ 
are fulfilled. In such case, notwithstanding the 
delivery ^*^ of the goods to the buyer, or to a carrier 
or other bailee or custodier^ for the purpose of 
transmission to the buyer, the property in the goods 
does not pass to the buyer until the conditions im- 
posed by the seller are fulfilled. 

(2.) Where goods are shipped, and by the bill of 
lading the goods are deliverable to the order of the 
seller or his agent, the seller is prim& facie ^^ deemed 
to reserve the right of disposal ^^ 

(3.) Where the seller of goods draws on the buyer 
for the price, and transmits the bill of exchange and 
bill of lading to the buyer together to secure accept- 
ance or payment of the bill of exchange, the buyer is 
bound to return the bill of lading if he does not 

1 Mucklow y. Mangles (180S), 1 Taunt 818 ; DuUon ▼. Solamonson (1808), 
3 B. & P. 582 ; Bishop v* Oratoshay (1824), 8 B. & C. 415 ; Fragano v. Long 
(1825), 4 R & G. 219 ; Eohds v. Thtoaites (1827), 6 B. & C. S88; Atkifuon 
y. Bell (1828), 8 B. & G. 277 ; EUioU y. Pybus (1834), 10 Bing. 512 ; Alex- 
ander y. Gardner (1835), 1 Bing. N.G. 671 ; Sparkes y. Marshall (1836), 2 
Bing. N.C. 761 ; Bryans y. A'iaj (1839), 4 M. & W. 775 ; Ounliffey. Harrison 
(1851), 6 Ex. 903 ; Oodts y. Bose (1855), 17 G.B. 229 ; Aldridge y. John^m 
(1857), 7 E. & B. 885 ; Langtan y. Higgins (1859), 4 H. & N. 402 ; Brwone y. 
Hare (1859), 4 H. & N. 822 ; LevyY, Green (1859), 1 £. & K 969 ; CampbeU 
y. The Mersey Docks (1863), 14 G.B. N.S. 412; Tregelles y. SeweU (1863), 7 
H. & N. 571 ; CalcuUa Co, y. De MaUos (1863), 82 L. J. Q.B. 322 ; Gaih v. 
Lees (1865), 3 H. & G. 558 ; Ex parte Pearson (1868), 3 Gh. 443 ; Jenner y. 
Smith (1869), L.R. 4 G.P. 270 ; Borroumum y. Free (1878), 4 Q.B.D. 600 ; 
Stock y. Inglis (1885), 12 Q.B.D. 564, 10 App. Ga. 263. 
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honour the bill of exchange, and if he wrongfully Seet 19. 
retains the bill of lading the property in the goods 
does not pass to him.^^ 

Notes. 

(a) ''Specific goods." Defined Sect. 62 (1). 

{b) '' Appropriaied to the contract" See Sect. 18, Rule 5. 

(c) " Terms of (he contract" This is a concrete instance of 
the general rule that the property passes in accordance with the 
intention of parties. See Sect 17.^ 

((Q As to the nature and effect of conditions, see Com., Sect 
10 arUe, p. 46. 

(e) ''Delivery." Defined Sect 62 (1). 

(/) "Bailee" in Scotland includes "custodier " [Sect 62 (1)]. 

(ff) " Primd facie." It is entirely matter of intention. Thus 
the seller may take the bill of lading to his own order, but "as 
agent or on behalf of the purchaser " ^ or he may indorse the 
bill of lading and transmit it to the buyer direct^^ or even 
transmit it so indorsed to his own agent^ In all these cases it 
has been held that the seller did not intend to reserve a right 
of disposal. 

(h) Sub-sects. (2) and (3) refer to the particular case of 
goods shipped to the buyer,^ whereas sub-sect (1) is general in 
its application. Sub-sect (3) is in accordance with the previous 
law of Scotland, but is supposed to introduce a change in the 
law of England. See Com. infra, p. 103. 



COBfMENTARY. 

The general effect of this section is to give statutory Effect of de- 
sanction to conditions suspensive of the passing of the pro- ^^^^^^ 
perty.^ In Scotland, before this Act, such conditions were conditions in 
necessarily attached to delivery, as it was only by delivery 



Scotland. 



^ See also Beiyamin, p. 846. 

> Per Cotton, L J., in Mirdbita ▼. Imperial Ottoman Bank (1878), S Ex. D. 
at p. 172. 

' WUmshurst ▼* Bowker (1844), 7 M. & O. 882; Key v. Ootesworth 
(1862), 7 Ex. 696. 

* Br<yume v. Hare (1869), 4 H. & N. 822. 

' For exposition and illnstration of sub-aect (2) see Beqjamin, p. 846 et 
aeq. Ajb to the general effect of a bill of lading, see Qqhl, infra, p. 101. 

' See Com., Sect 17 omU, p. 88. 
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Sect 19. 



Sab.8ect (1). 



Delivery as 
affecting 
reservation of 
jus disponendu 



Previous law 
of Scotiand. 



that the property in goods sold could be transferred. The 
importance attached to the overt act of delivery in passing 
the property is evidenced by many judicial utterances in 
Scotland. In some cases the extreme view was held that 
where there was a condition suspensive of the passing of 
the property there was, strictly speaking, no sale at alL^ 
But in Scots law it was the contract which constituted the 
sale and not the passing of the property,^ and thus devotion 
to one supposed principle of Scottish law led to another of 
at least equal authority and value, being entirely ignored. 
The obligations of parties in the cases supposed admittedly 
continued in force so far as unperformed, and there was 
therefore a binding contract which could be called by no 
other name than a contract of sale. 

The first sub-section provides that, in the case of goods 
originally speciiSc or subsequently appropriated, a jus dis- 
ponendi may be reserved by the seller so as to prevent the 
property passing, as it would otherwise do, at the date of the 
contract or the appropriation. In Scotland, as we have 
seen, no property passed by the mere contract or by ap- 
propriation without delivery, and even in England the 
change of possession by delivery is so important that it has 
been thought necessary in this sub-section to supplement 
the general provision by an express statement that even 
delivery to the buyer or to some one on his behalf will not 
pass the property so long as the conditions are unfulfilled. 

It has already been noticed that in modem Scots law 
conditions suspensive of the passing of the property by 



1 ** The condition was that delivery should not pass the property until the 
price was paid. If that condition was legal it follows that there was no sale 
till the pnce was paid. . . . Smart never became proprietor and Hogarth 
never ceased to be proprietor, and as Smart became insolvent the contract 
never grew into a contract of sale." — Per Lord Justice-Clerk Moncreiff in 
Hogarth v. Smarts Trustee (1882), 9 Ret. 964 at p. 968. ''I decline to 
apply the term * contract of sale* to such a contract" — Per Lord Young in 
the same case, 9 Ret. at p. 968. '' I am unable to understand the idea of a 
condition in a contract of sale in Scotland suspensive of the property passing 
notwithstanding delivery — that is to say, I cannot conceive a contract of 
sale in Scotland followed by bond-Jide delivery, yet leaving the property un- 
passed."— Per Lord Young in Clarke and Co, v. Miller and Son*s Trustee 
(1885), 12 Ret 1036 at p. 1042. 

^ '' In the law of Scotland sale is only a contract for transferring, not in 
itself a transference." — Bell's Com. i. 468. 
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delivery have been freely admitted.^ Thus in Hogarth v. Sect 19. 
Smart's Trustee^ (1882), a millwright sold a thrashing HoffarthY. 
machine and erected it on the buyer's farm under a verbal ^^^ 
agreement that the machine should remain the seller's pro- 
perty until the buyer was able to pay the price, and that 
meantime the buyer should pay a reasonable yearly sum for 
hire.^ The condition was held to suspend the passing -of 
the property and to exclude the buyer's creditors.* 

The second sub-section restricts the ordinary effect of a Sub-sect (2). 
bill of lading in passing the property. A bUl of lading ^]^i^g.^^ 
both at common law and by statute is a document of title.^ 
" A cargo at sea," says Bowen, L. J., " while in the hands of 
the carrier, is necessarily incapable of physical delivery. 
During this period of transit and voyage the bill of lading, 
by the law merchant, is universally recognised as its symbol, 
and the endorsement and delivery of the bill of lading 
operates a symbolical delivery of the cargo. Property in 
the goods passes by such endorsement and delivery of the 
bill of lading whenever it is the intention of the parties 
that the property should pass, just as, under similar circum- 

1 Com., Sect 17 ante, p. 88. » 9 Ret 964. 

' It is interestiDg to note in this case the influence of English law and 
practice. In a proof led before the SheriJBT-Substitute of Berwickshire the 
pursuer (Hogarth) deponed, ** I hinted that it was most likely that I would 
naye to put my name on both mill and engine as proprietor, and he (the 
buyer) had no objection to that I considered that essential, and also I had 
seen the same thing done by English makers on machines that had been 
working for some years." In point of fact cards were affixed to both enffine 
and mill inscribed '* Andrew Hogarth, engineer, proprietor, Kelso." ft is 
to be observed, howeyer, that the Enslish practice was designed to overcome 
the statutory reputed ownership which had no existence in Scotland. See 
Com., Sect 17 anU, p. 83. 

« See also Murdoek and Co. Ltd, v. Qreig (1889), 16 Ret 396. But such 
cases of hire-purchase are within the operation of Sect 26 (2). The subject 
ifl referred to anU, p. 88. 

* ** The assignee of a biU of lading trusts to the indorsement ; the instru- 
ment is in its nature transferable ; in this respect, therefore, it is similar to 
the case of a bill of exchange. If the consignor had intended to restrain the 
negotiability of it he should have confined the delivery of the goods to the 
vendor only ; but he has made it an indorsable instrument." — Per Ashhurst, 
J., in Liekbarrow v. Mason (1787), 2 T.R. 68 at p. 71. But see Lord 
Loughborough's opinion contra in the same case (1790), 1 H.Bl. 857 at n. 
869. The latter judgment was, however, reversed by the House of Lords 
(1798), 6 East 21. In the Factors Act 1889 [62 & 68 Vict c 46, Sect 1 U)l 
a bill of lading is expressly included in the expression '* document of title." 
See also Bills of Lading Act 1866 (18 1 19 Vict c 111), App. post, p. 293 ; 
and Com., Sect 25 post, p. 126. 
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Law of Scot- 
land as to bills 
of lading. 
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BoyUr, 



Apparent ex- 
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general rale. 



Sub-sect. (8). 
Law of Scot- 
land — 

Brandtand Co, 
▼. Dickson, 



Clarke and Co, 
y. MiUer and 
Son* 8 Trustee. 



stances, the property would pass by an actual delivery of the 
goods.'' ^ The law of Scotland, so far back as the middle of 
the eighteenth century, recognised an assignment of a " bill 
of loading " as operating constructive delivery,^ and at least 
before the end of the century it further recognised an 
assignment by way of indorsation.^ The case of Arnots v. 
Boyter^ (1803) illustrates this sub-section. A seller who 
shipped from abroad, instead of forwarding the bill of lading 
to the buyer in this country, sent it to his own agent at 
the port of consignment, and the buyer's circumstances 
being suspicious, the agent was held entitled to insist upon 
security for the price before giving actual delivery. It has, 
however, been held in England that where the seller's object 
in taking the bill of lading to his own order was merely to 
guard against a threatened breach of contract by the buyer, 
which did not in point of fact take place, there was no 
reservation of the right of disposal^ 

The law of the third sub-section seems to have been 
established in Scotland before the passing of the Act.^ In 
Brandt and Co. v. Dickson'' (1876), goods were forwarded 
on the evening of a Friday, and were delivered at the 
buyer's warehouse in his absence on the following day. 
The bill of exchange was posted for acceptance on the 
Saturday, and was received by the buyer on Monday 
morning. The same post brought the buyer intelligence, 
upon which he resolved to stop payment, and he therefore 
refused to accept the bilL It was held that the property 
had not passed. On the other hand, in Clarke and Co. v. 
Miller and Son's Trustee^ (1885), the property was held to 

1 In Sanders y. Maclean (1888), 11 Q.B.D. 827 at p. 841. See also to the 
same effect Lord Medwyn in M*Clelland ▼. Itodffer and Co. (1842), 4 D. 646 
at p. 658. 3 Buchanan and Cochran y. Swan (1764), Mor. 14208. 

' Bogle y. Dunmore and Co, (1787), Mor. 14216, and other cases in 
Appendix II. ly. (1) post^ p. 831. See also cases where effect was denied to 
a biU of lading, Appendix II. IV. (2) post, p. 888. * Mor. 14204. 

' Joyce y. Su?an (1864), 17 C.B. N.S. 84. See also Browns y. Hare (1859), 
4 H. & N. 822. In such cases the seller is deemed to be the buyer's agent, 
but the question is one of fact to be determined by judge or jury — Van 
Casteel y. Booker (1848), 2 Ex. 691. 

• Brodie y. Todd and Co, (20th May 1814), F.C. ; Carnegie and Co. y. 
Hutchison (1815), Hume 704 ; Hills y. Buchanan (1786), Mor. 14200 ; Affd. 
H.L., 8 Pat App. 47 ; but see Colvin y. ShoH and Co, (1857), 19 D. 890. 

' 8 Ret. 875. « 12 Ret. 1085. 
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have passed, and the goods were effectually claimed by the Seet 19. 

buyer's general creditors. In this case there was a delay of 

two days in forwarding the bill for acceptance, which was 

explained by the circumstance that the seller's agents, 

through whom the sale was arranged, had, in accordance 

with their usual practice, advised their principals in London 

of the sale so that they might forward the bill direct 

Lord Justice-Clerk Moncreiff, who delivered judgment, and 

who had also given the leading opinion in Brandt and Co's 

Case, attempted to distinguish between the terms of the 

respective contracts*/ but a much sounder distinction is 

embodied in the following dictum of the same learned judge 

in Brandt and Co! 8 Case — ^''I think the despatch of the 

goods by rail, and the sending of the invoice and bill by 

post, were in law contemporaneous acts." * 

But if the third sub-section is declaratory of the law of Doubts as to 
Scotland, it is not equally certain that it represents the ori^uladT 
previous law of England. The rule of the sub-section is 
perhaps intended to embody the result of the House of 
Lords judgment in Shepherd v. Harrison^ (1871), but in '^^^^• 
that case the seller took the bill of lading to his own order, 
and forwarded it indorsed to his ovm agents, by whom it 
was sent to the buyer along with the bill of exchange for 
acceptance. Great importance was attached, in that and 
other cases, to the fact that the indorsed bill of lading 
was not sent to the buyer direct^ In the Court 
below, in Shepherd v. Harrison, the effect of direct trans- 
mission was thus stated in Cockbum, C. J. [The cases 
cited are] ''certainly very strong indeed, and conclusive 
to show . . . that where the consignor sends these docu- 
ments" [bill of lading and bill of exchange] ''direct to 

^ In Brandt and Co,* 9 Com the words were : " We confirm the sale made 
to yon . . . draft at foar months from this date." In Clarke and Co,* 8 Case 
the words were sUfhtly yaried, thus : " We confirm the sale made this day 
. . . payment by araft at three months." 

> 8 Ret at p. 881. See opinion of Lord Craighill in Clarke amd Co,* 9 Case, 
12 Bet at p. 1044. * L.R. 5 H.L. 116. 

* Kg, by Lord Chelmsford in Shepherd ▼. ffarriaon, L.R. 6 H.L. at pp. 
128, 124 ; by Melliah, L. J., in ^ parU Banner (1876), 2 Ch. D. at p. 287 ; 
and by Cotton, L. J., in MirabUa v. Imperial OUoman Bank (1878), 8 Ex. D. 
at p. 172. 
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Seet 19. 



Effect of sub- 
sect. (8) upon 
previous law. 



the consignee that ought to lead to the inference, and 
properly lead to the inference, that he intended the con- 
signee should have at once the disposal of the property 
and possession of the goods consigned, leaving to him, as a 
matter simply of obligation under the contract, to return 
the bills of exchange accepted, not as a condition precedent 
to the property vesting, but simply as a matter of contract." ^ 
If this is a correct statement of the law of England prior to 
the Act, the third sub-section has introduced a change, and 
effected assimilation to the law of Scotland. The alteration 
seems in accordance with true principle. Why, it may be 
asked, should the fact that the documents have been sent 
to the buyer by an <igent of the seller infer a legal result 
different from that where they have been sent by the seller 
to the buyer direct ? Qui fadt per alium f(wU per se. " I 
think," says Lord Westbury, " the truth of the case " 
{Shepherd v. Harrison) " was this, that the two documents 
were originally intended to be dependent the one on the 
other, and that they were sent together under the con- 
viction and in the confidence that the bill of exchange 
would be accepted and returned to the sender in considera- 
tion of the bill of lading."^ In this statement no dis- 
tinction is drawn between the act of a principal and that 
of an agent, and it is submitted that no such distinction 
should exist.^ 



Seet 20. 

Bisk prima 
faoib passes 

WITH PEO- 
PBBTT. 



20. Unless otherwise agreed/*^ the goods remain at 
the seller's risk until the property ^^ therein is trans- 
ferred to the buyer/''^ but when the property therein 
is transferred to the buyer, the goods are at the 



^ L.R. 4 Q.B. at p. 208. Messrs. Eer and Pearson-Oee strongly urge that 
the law of England is changed by the sub-section now under notice. See 
their Comineniary on the Act, pp. 140-142. 

^ L.R. 5 H.L. at p. 130. See also Lord Cairns at pp. 182, 188. 

* In Godta v. Hose (1855), 17 C.B. 229, the seller sent to the buyer a 
warehouse-keeper's acknowledgment to be exchanged for a cheque. The 
buyer kept the acknowledgmeut, and by its means obtained delivery, but he 
refused tne cheque. It was held the property did not pass. The case is an 
illustration of sub-sect. (1), but the principle equally applies to sub-sect (8). 
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buyer's risk whether delivery ^"^ has been made or Sect 20. 
not. 

Provided that where delivery has been delayed 
through the fault ^*^ of either buyer or seller the goods 
are at the risk of the party in fault as regards any 
loss which might not have occurred ^^ but for such 
fault.<^> 

Provided also that nothing in this section shall 
aflFect the duties or liabilities of either seller or buyer 
as a bailee or custodier of the goods of the other 
party.^^ 

Notes. 

(a) " Uides& otherwise agreed,'* There is nothing to prevent 
the parties making a special bargain inconsistent with the general 
rule (Sect 55). Thus the seller may agree to take the risk for 
a definite period irrespective of the passing of the property,^ or 
the buyer may take the risk of specific goods which have still to 
be weighed, and the property in which has not yet passed to 
him.^ In the latter case the buyer must pay the price although 
the property has not passed. See Sect 49 (2). 

{h) "Property/' Defined Sect 62 (1). 

(c) As to transfer of property to the buyer, see Sects. 17 
and 18. 

(d) " Delivery:' Defined Sect 62 (1). 
\e) ''Fault:' Defined Sect 62 (1) 

(/) ''Might not have occurred:' "Might" was substituted in 
committee for " would/' and seems more accurate. See Pothier, 
VetUe No. 58 ; French Civil Code, 1302, 1303 ; Stair, i. 17. 16 ; 
M. P. Brown, p. 366. If goods perish in the hands of the seller 
when^hey ought to have been in the hands of the buyer, it may 

1 As in Martineau v. KUcking (1872), L.R. 7 Q.B. 436. 

* Martineau v. Kitehing (supra). In this case the goods were paid for 
according to an approximate estiniate, which would have been corrected by 
weighing had the goods not been consumed by fire. The same principle may 
be push^ still fuither. " I see no reason why a person should not agree to 
buv and pay for a portion of a cargo, say of sugar in bags or com in bulk, 
although the actual sugar or com to be delivered may not be ascertained 
before the ship is unloaded."— Per Lindley, L. J., in Stock ▼. Inglia (1884), 12 
Q.B.D. 664atp.677. 
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Seet 20. be impossible to prove that they "toould" not equally have 
perished had delivery taken place. The party in fault is liable 
if it is proved that, but for the faulty the loss ** might" not have 
been sustained, and he can only free himself by proving that the 
loss must have been sustained in any event. It is practically a 
question of shifting the anus on to the party in fault. 'See . 
M'Lean v. Grant (1805) ^ ; Story on Sale, Sect. 222. 

(g) Although it may not be intended that delivery should 
pass the property (as e,g, in the case of hire-purchase), this pro- 
viso seems to impose the risk of accidental destruction upon a 
buyer (hire-purchaser) who is in mora in taking delivery of the 
article. 

(h) Delivery is not (as formerly in Scotland) the only modus . 
transferendi daminiiy and therefore the parties may respectively 
possess goods, the property in which has either been parted withj ' 
or has not yet been acquired.^ The same might have happened ^ 
under the former law of Scotland, e.g. where the buyer had 
properly rejected goods but they remained in his temporary 
custody.' The involuntary agency thus arising might, by agree- 
ment^ be turned into a voluntary one, subject to the general law 
of principal and agent.^ 



Ruperit 
donvino, 

PreyionB law 
of Scotland as 
to risk. 



Commentary. 

This section is simply an expansion of the maxim res . 
perit domino,^ but it is new to Scotland, where, as already 
explained, the separation of the risk from the property 
formed a leading feature of the law of sale.® In the case 
of specific goods, the risk passed to the purchaser at the 
completion of the contract, while the property did not pass 
till delivery. 

In Scotland the separation of the risk fix)m the property 
does not seem to have been established in the time of 
Stair (1693), who debates both sides of the question with 
an evident preference for continuing the risk witt the 



^ Mor. App. Reparation 2. 

^ See, however, the effect of Sect 26. 

' Thus the bnyer of a mare warranted sound, but which died in the buyer's 
hands after having been unskilfully treated by him, was held barred from re- 
covering the price — Newlanda v. LeggaU (1885), 12 D. 820. See dso Rusaell 
V. Ferrier (1792), Hume 676. 

* Boss ▼. Taylor arid Co. (1828), 2 Sh. 178. 

^ See Blackburn, p. 245 ; Bexgamin, p. 880. * Ante, p. 6. 



EFFECTS OF THE CONTRACT 107 

ownership,^ but a uniform series of decisions, commencing Sect 20. 
with Hutchison v. MDorudd^ (1*744), placed the matter 
beyond question. The rule itself formed part of the law of Roman law as 
Eome,* and has been justified on the ground that, if any ^ 
considerable time elapsed between the sale and the trans- 
ference, some kind of change must have occurred, and as the 
biyrer had a right to any improvements upon the specific 
article sold, it was only fair that he should also be bur- 
deijed with the risk of deterioration and loss.* Erskine Brekine's 
•put forward a theory strongly resembling the law of '^^^'y- 
England. "The property," he says, "which continues in 
the seller till after delivery is but nominal, he is truly no 
better than the keeper of the subject for behoof of the pur- - 
chaser."^ But the explanation commonly accepted was Explanation 
.tiiat of Pothier and Bell. According to this view, risk was ^u of tS"* 
a part of the law of obligation and not of transferenca principle of 
The seller, being debtor for the delivery of a specific subject 
which perished without his fault, was freed from an obliga- 
tion which had become impossible, while on the other hand 
the buyer remaiued bound for the price under an independ- 
ent and possible obligation.^ This theory is not more satis- 
factory than the others. The obligations of contracts are Objectioni. 
mutuad.^ If the seller without fault is unable to implement 
his obligation to deliver, it may be a good reason for 
rescinding the contract, but it cannot be a reason for freeing 
one of the contractors and holding the other bound.^ 

The section embodies the law of England, and so £00: as Effect of 
risk is concerned, it also represents the former law of Scot- dmsingawSi- 
land. Eisk passed in Scotland in much the same circum- lationofthe 
stances as those in which both property and risk passed in Eogiuid and 

Scotland. 

^ Stair, i. 14. 7. See also Brodie's Com, on Stair, p. 867, note. 

' Elchies, Sale, No. 5. Lord Elchiea adds the following note to his report 
— "The Lords determined the general point that Lord Sftair doubts of, and 
foand that t\it periciUum reivenditts nondum tradiioe lies on the bnyer." 

* Just. Inst, ill 28. 8. « Brodie's Stair, p. 857. 

' Ersk. ilL 8. 7. He farther speaks of the seller's right to retain for 
the price as a riffht of **pkdge" a term which implies the English principle 
of lien, rather than the Scottish right of retention. 

• Pothier, FetUe, No. 807 ; Belfs Com, i. 180. 

7 "It is a rule in the law of contract that both parties are bound or 
neither."— Bell's Com. I 471. ^ See Brodie's Stair, pp. 857. 858. 
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Seet 20. England.^ Property and risk noYf pHmd facie pass together 
in both countries, but this is brought about, not by altering 
the law as to passing the risk, but by assimilating the law 
as to passing the property. 
lUuBtrationa of The law of Scotland as to risk is illustrated by numerous 
as to riskf^ cases, somc of which are noted below.* Dunlop v. Lambert ' 
i>wniopY, (1839), although an appeal to the House of Lords from 
Scotland, established an important principle, equally appli- 
cable to England, which is thus stated by Lord Chancellor 
Cottenham : " It is perfectly true, generally speaking, that 
the delivery by the consignor to the carrier is a delivery to 
the consignee, and that the risk is the risk of the consignee. 
... On reference, however, to the authorities it will be 
found that although that is the general inference it is 
capable of variations. . . . Where the party undertaking to 
consign undertakes to deliver at a particular place the pro- 
perty, till it reaches that place and is delivered according 
to the contract, is at the risk of the person consigning^ ; so 
although the consignor may follow the directions of the 
consignee, and deliver the property to be conveyed either 
by a particular carrier or in the ordinary course of business, 
still the consignor may make such a contract with the 
carrier as will make the carrier liable to him. There are 
therefore an infinite variety of circumstances which may 
occur in which the ordinary rule will turn out not to be 

^ Per Lords Blackburn and Watson in Seath and Co, v. Moore (1886), 18 
Bet H.L. 57. See Com., Sect 18 ante, p. 90. 

« Spence v. OrmisUm (1687), Mor. 8168 ; ffutehiaon v. McDonald (1744), 
Elchiea, Sale, No. 6 ; Campbell v. Barry (1748), Elchies, SaU^ No. 7 ; MelvU 
V. Jlobertson (1749), Mor. 10072 ; ffarle v. OgUvu (1749), Mor. 10095 ; 
McLaren v. Barclay (1777), 6 Br. Sup. 606 ; Milne and Co. v. Miller (Ist Jan. 
1809), F.C. ; Andrew v. Boss (6th Dec 1810), F.C. ; Hall and Co. v. Arm- 
strong (1823), 2 Sh. 868 ; Duniqp v. LambeH (1837), 16 Sh. 884, 1232, Revd. 
H.L. (1889), Mad. & Rob. 668; Fleet Brothers v. Morrison (1864), 
16 D. 1122 ; Sadie v. Campbell (1867), 19 D. 657 ; Hansen v. Craig and 
Boss (1869), 21 D. 432 ; Anderson and Crompttm t. JFalls and Co, (1870), 9 
Macp. 122; Walker t. LangdaXes Chemical Co. (1873), 11 Macp. 906; 
Beesley aivd Co. v. M*Ewen (1884), 12 Ret 384 ; HenckeU Du Buisson and 
Co. y. Sivan and Co, (1889), 17 Ret 252 ; Brewer and Co. v, Duncan and Co, 
(1892), 20 Ret 230. See also Stair, i. 14. 7 ; i 17. 6. ; Ersk. ilL 8. 7 ; M. 
P. Brown, 866 et seq. ; Bell's Com^ i. 179 et seq, ; Bell's BHn,, Sects. S7etseq, 

> Macl. & Rob. 663 ; 6 CI. & Fin. 600. 

^ As for example in the old case of Spence v. Ormiston (1687), Mor. 8163, 
where the seller's risk continued during the transit, he haying expressly 
undertaken to deliyer at the buyer's shop in Edinburgh. 
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the rule to regulate the parties." ^ Another Scottish case, Seet 20. 
that of Mdvil and Liddel v. Bdbertson^ (1749), is interest- MdvUand 
ing as illustrating at a much earlier date the precise point itobertMm, 
presented by the English case of The Calcvita Co. v. De 
Mattos^ (1863), where Lord Blackburn says: "The parties 
may intend that the vendor shall deliver the goods to the 
carrier, and that when he has done so he shall have fulfilled 
his undertaking so that he shall not be liable in damages 
for a breach of contract if the goods do not reach their 
destination, and yet they may intend that the whole or 
part of the price shall not be payable unless the goods do 
arrive." * In the Scottish case the goods were not lost, but 
only damaged, and it was held that the seller's risk being 
confined to the safe arrival of the goods, the buyer was 
bound to pay the full price. The report bears that the 
Court " considered the seller's undertaking the risk in this 
case to have meant no more than that the buyers should 
be free of the risk, and not be liable unless the cargo should 
arrive safe." ^ 

Transfer of Title. 

21. — (1.) Subject to the provisions of this Act/"^ Sect 21. 
where goods are sold by a person who is not the ^^^^^qt 
owner thereof, and who does not sell them under the ^^ ®^^ 
authority or with the consent of the owner,^^ the 
buyer acquires no better title ^^^ to the goods than the 
seller had, unless the owner of the goods is by his 
conduct precluded from denying the seller's authority 
to sell.<^ 

(2.) Provided also that nothing in this Act shall 
aflFect — 

(a.) The provisions of the Factors Acts,^*^ or any 
enactment enabling the apparent owner of 

1 Macl. & Rob. at p. 675. « Mor. 10072. > 82 L. J. Q.B. 822. 
* 82 L.J. Q.B. at p. 828. » Mor. 10078. 
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Seet 21. goods to dispose of them as if he were the 

true owner thereof;^ 
(&.) The validity of any contract of sale under 
any special common law or statutory power 
of sale ^^ or under the order of a court of 
competent jurisdiction.^^ 



Notes. 

(a) See Sects. 22 to 25 and Sect. 48 (2). 

(J) " Sale wUh the eonserU of the oimer,** as by an agent on 
behalf of his principal, or under an agreement, express or implied, 
hj which a power of sale is given- ^ " To make either a sale or 
pledge valid against the owner of the goods sold or pledged it 
must be shown that the seller or pledger had authority from the 
owner to sell or pledge as the case might be." ^ 

(c) ^^ Acquires no better tide" "At common law a person in 
possession of goods could not confer on another any better title 
to the goods than he himself had." ^ 

(d) Owner precluded from denying authority, " If the owner of 
the goods had so acted as to clothe the seller or pledger with 
apparent authority to sell or pledge, he was at common law 
precluded, as against those who were induced bond fide to act on 
the faith of that apparent authority, from denying that he had 
given such an authority, and the result as to them was the same 
as if he had really given it."* In other words, the owner is 
prevented by estoppel, or, in Scottish phraseology, barred per- 
sonali exceptume^ from denying that he had given authority to 
sell or pledge.* 

(e) Factors Acts defined Sect. 62 (1). Text in Appendix L 
post, pp. 296, 302. 

(/) In addition to the Factors Acts, see Bills of Lading Act 
1855.® In England a statutory reputed ownership is provided 



1 0<mgh V. Wood and Co. [1894], 1 Q.B. 718 ; North- Western Bank v. 
Poynter, Son, and MacdmaZds (1894), 21 Ret 518, Revd. RL. 82 &L.R. 
245. 

« Per Blackburn, J., in CoU v. North- Western Bank (1876), L.R. 10 C.P. 
854 at p. 362. » Ibid. * Ibid, 

» See Woodley v. Coventry (1863), 2 H. & C. 164 j National Mercantile 
Bank v. ffampsan (1880), 6 Q.B.D. 177. 

^ 18 & 19 Vict c 111. Text in Appendix I. post, p. 298. 
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by the Bankruptcy Act of 1883,^ and statutory privileges and Seet 21. 
disabilities are enacted by the Bills of Sale Act 1878.^ 

(g) Where, e.p^., a pawnbroker sells unredeemed pledges. The 
circumstances of such a sale imply an assertion by the pawn- 
broker that the goods have been pledged to him and that they 
are unredeemed, but his warranty goes no further.* If, however, 
a seller conceals a defect of title, it will amount to a fraud on 
the buyer.* 

(A) As in a sale under a poinding or other judicial process in 
Scotland. 



COMMBNTABY. 

A breach of the maxim n^mo daJt qyjod non habet generally i^mo dot quod 
invalidates the title even of a &07ui-/rf« possessor. "The *^*^'^- 
general rule of law," says Lord Herschell, " is that where 
a person has obtained the property of another from one 
who is dealing with it without the authority of the true 
owner, no title is acquired as against that owner even 
though full value be given." * 

Both in England and Scotland the owner of stolen English and 
goods may, as a rule, reclaim his property from an innocent „ ^ stolen*" 
holder, even if that holder be a bond -fide purchaser for good*, 
value. In England, however, the rule is subject to the 
exception of market overt,^ and it also differs in some of 
its developments from the rule as applied to Scotland. 

In Scotland an intermediate hond-fde purchaser is not Liability of 
liable to the true owner for the value of the goods by reason ^JirdJaLr. 
merely that they have passed through his hands. If the goods 
are recovered by the true owner from a bond-fide purchaser, 
the latter may have action for repayment of the price from 
an equally innocent seller, but such action would be founded 
on an implied undertaking as to title.^ No similar action 
could be maintained at the instance of the owner of the 



M6 & 47 Vict, c 62, Sect 44. See Ck)M., Sect. 17 anU, p. 83. 

< 41 & 42 Vict c. 81, Sect 4. 

* MorUy v. AUenb<yr<mgh (1849), 8 Ex. 500. 

^ Per Cnr in MorUy y. AUenboroughf wpra. 

" London Joint Stock Bank v. Simmons [1892], App. Cas. 201 at p. 216. 
See also Mitchell v. ffeys and Sons (1894), 21 Bet 600, per Lord Einnear, at 
p. 610. • See Sects. 22 k %^post. ^ See Sect IS (1). 
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Sect 21. goods, unless the party ddo desvU possidere, or unless he had 
made a profit, and even then, only in quantum lucratus} In 
England, on the other hand, the true owner who has failed 
to recover the goods, may claim their value from an innocent 
purchaser although he, in turn, has parted with them by sale 
or otherwise.* One exception exists to the last-mentioned 
rule. If the innocent purchaser has bought in market 
overt, and has re-sold before the offender is prosecuted to 
conviction, he will retain his privilege of market overt 
notwithstanding the Larceny Act 1861^ as amended by 
Sect. 24 of this Act.* 

Illustrations of this section from the law of Scotland 
will be found in Appendix IL III. (3) post, p. 323. 



Seet 22. 

Maskbt 

OTZBT. 



22. — (1.) Where goods are sold in market overt, 
according to the usage of the market, the buyer 
acquires a good title to the goods, provided he buys 
them in good faith and without notice of any defect 
or want of title on the part of the seller. 

(2.) Nothing in this section shaU affect the law 
relating to the sale of horses. 

(3.) The provisions of this section do not apply to 
Scotland. 



Inflnence of 
market overt 
npon the law 
of Scotland. 



COMMENTAEY. 

Market overt is confined to England and Ireland.^ The 
privilege, however, merits attention because of the reflex 

1 ScoU V. Iatuo (1704), Mor. 9123 ; WcUk&r v. Spence and Carfrae (1766), 
Mor. 12802 ; Faulds v. Tovmsend (1861), 28 D. 437 ; M. P. Brown, p. 112 ; 
Bell's C(wi. L 299 ; Bell's iVin., Sect 627. 

' Benjamin, p. 7, and cases there cited. 

> 24 & 26 Vict c. 96, Sect. 100. ^ See Com., Sect %^post, p. 117. 

' The whole section was deleted by the select committee of the Commons, 
and the following substituted : "The buyer of goods in market overt shall 
not acquire any better or other title thereto than if the sale had taken place 
not in market overt." The original section was restored in committee of the 
whole House, apparently on the ground that so important a change in English 
law endangerea the passing of the bilL 
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influence it exercises upon Scottish law. Thus in Todd Sect 22. 
V. Armour'^ (1882) a horse was bought at Falkirk Trjst Toddy. 
from a person who, it was proved, had bought it at ''"''^• 
Armagh Fair, six days previously. The horse had been 
stolen from the pursuer, a farmer in Ireland, a few days 
before Armagh Fair, but the possessor maintained that, 
having been bought by his author in market overt in 
Ireland, and the thief not having been prosecuted to con- 
viction, the vitium reale attaching to it had been purged. 
The Court held that the onus of proving that the 
special procedure in connection with the sale of horses 
necessary by the law of England and Ireland^ had not 
been followed, lay on the pursuer and had not been dis- 
charged. The purchaser's title was therefore held good, a 
result which could not have been reached had the horse 
been stolen in Scotland and remained there. It does not 
appear what the effect would have been if the horse had 
been stolen in Scotland, taken over to Ireland, sold there in 
market overt, and afterwards brought back to Scotland.' 

The relaxation of the English rule where the thief has Relaxation of 
been prosecuted to conviction is referred to in connection ^^"^ ™^®- 
with Sect. 24, Com. post, p. 117. 

In Scotland a few early decisions seem to have given Law of 
special eflFect to sales in open market,* but the rule of Scots g^^ ^ J^^ 
law has been amply established by the cases noted in market. 
Appendix II. in. (3) post, p. 323.* 

1 9 Ret 901. 

' 2 & 3 Phil, k Mary, c. 7, and 81 Eliz. c. 12, the practical effect of 
which is to take horses oat of the rule of market overt. 

' " I think our system of a vitium reaU, which can never be removed, 
attaching to stolen property, is preferable to that obtaining in England and 
Ireland, of which indeed I consider this litigation a convincing illustration." 
— Per Lord Justice-Clerk Moncreiff, 9 Ret. at p. 906. For an explanation of 
the rules of market overt in England, see Benjamin on Sale, pp. 8 et seq, ; 
Chitty on Contrada, 12th ed. p. 444 ; Smith's MercemtiU Law, 10th ed. pp. 
598 a seq. 

* Kg. Oardon v. Menzies (1687), Mor. 9122, where conditional effect was 
given to a sale in public market of a stolen article. But see the still earlier 
case of Hay v. Elliot (1689), Mor. 6219, where a sale of com in open market 
was denied effect, although the com had not been stolen, it being subject to 
landlords' hypothec See also Ersk. ii. 6. 60, and DuiUop and Co, v. 
E, DalhcmsU (1828), 6 Sli. 626, Affd. (1880), 4 W.S. 420. 

" See also Ersk. iiL 1. 10 and 5. 10, and passages from Stair cited by Lord 
M'Laren in his notes to Bell's Coin, L 805. Bell says : *' As possession pre- 

I 
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Sect 23. 23. When the seller of goods has a voidable title ^""^ 

Sale under thereto, but his title has not been avoided ^^ at the 

™^- time of the sale, the buyer acquires a good title to 

the goods, provided he buys them in good faith ^^ and 

without notice ^^ of the seller's defect of title. 

Notes. 

(a) ''FoiddbU title.'' "Void" and "voidable" are not 
Scottish law terms, but they are conyenient^ and are now freely 
used in Scotland. "Void" corresponds to "null ab inUio" ; 
"voidable" to "reducible" or capable of being set aside by 
reduction or rescission.^ 

(b) "Avoided" i.e, reduced or rescinded. 

(c) "Good faith/' explained Sect 62 (2). 

(d) "'Notice " means knowledge on the part of the buyer irre- 
spective of any formal intimation.^ 

COMMENTAEY. 

Effect of fraud, This section forms a modification of Sect. 21. Invalidat- 
etc.^ on ^g causes such as fraud, mistake,' etc., do not of themselves 

render a contract void or prevent a legal transfer to a bond- 
fide third party. It is true that an owner of goods who has 
been defrauded or misled may in Scotland raise action for 
reduction of the contract, and in England sue in trover for 

sumes property iu moveables, the general rule is that the purchaser of moveables 
at market or otherwise, in bondfiaie, acquires the right to them, although they 
may have been sold by one who is not the owner" (Bell's Com. i. 805). A 
passage from Stair is quoted as authority for this statement (Stair, iv. 40. 
21), but, as pointed out by the learned editor of Bell's Commentaries^ Stair is 
only dealing with a title obtained by fraud, and neither he nor Erskine gives 
the slightest countenance to the doctrine as applied to stolen goods. See 
further as to stolen goods and the effect of sales in public market — Bell's 
/VtVu, Sects. 527, 1320; Bell's Com. I 807, and M'Laren's notes ; Bell on 
Sale, p. 80 ; M. P. Brown on Sale, pp. 112 and 417 et aeq.; and Com., Sect. 
21 ante, p. 111. 

^ " An agreement or other act which is void has from the beginning no 
legal effect at all, save in so far as any party to it incurs penal consequences. 
... A voidable act, on the contrary, takes its full and pro|)er legal effect, 
unless and until it is disputed and set aside by some person entitled so to do." 
— Pollock on Contract, 6th ed. p. 8. 

» See Note (i). Sect Mpost, n. 121. 

* The common-law effect of these is reserved by Sect. 61 (2). 
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the goods/ and that in either country he may, without a Sect 23. 
judgment or decree of Court, repudiate and rescind the 
transaction,^ but unless some such step is taken before a 
sub-sale to an innocent person * the sub-buyer acquires a good 
title.* In other words, if before actual reduction or duly 
intimated rescission, the holder has sold to a lond-fde third 
party, the sale is good.^ 

But although the title may suffice to give a valid deriva- 5?®'!j^^'^ 
tive right, notwithstanding it is in itself voidable, no such though 
effect will flow from mere possession without title, or on ^'oi*ia^i«- 
some title short of ownership. "We must distinguish 
whether the facts show a sale to the party guilty of the 
fraud or a mere delivery of the goods into his possession 
induced by fraudulent devices on his part. ... In the 
former case there is a contract of sale, however fraudulent 
the device, and the property passes ; but not in the latter 
case." * The hond-fde purchaser will not be protected if the 
person from whom he buys has merely a " special property " ^ 
in the goods, such as that of a carrier or lessee.^ 

The fact that in Scotland the property in goods sold Seller's title in 

,0^1. 1 1 Scotland 

may now pass to the buyer before delivery, extends the extended, 
range of cases in which the title, though voidable, is not 
void. A person may validly sell goods, the property in 
which has passed to him, though they still remain in the 
original seller's custody, and although the original contract 
of sale is subject to reduction.® On the other hand, no title 

^ Benjamin, p. 412. > Ibid, p. 422. 

* '* The rescission takes date firom the time at which the deceived ])art}r 
announces to the opposite party his election to reject the contract" — Ben- 
jamin, p. 422. 

^ "The fraud only eiyes a right to rescind. In the first instance the pro- 
prty passes in the subject-matter. An innocent purchaser from the fraudu- 
lent possessor may acquire an indisputable title to it, though it is Toidablo 
between the original parties." — Per Parke, B., in Stevenson v. Neimiham 
(1863), 13 C.B. 285 at p. 802. See also Pease v. Gloahec (1866), L.R. 1 P.O. 
220 ; Oakea v. Turqua^id (1867), L.R. 2 H.L. 325. 

' ** Where the sale has been induced by fraud, the seller is to be considered 
as havinff given his consent, but in consequence of the deceit that consent is 
held to be revocable to the effect of grounding an action for reduction and 
restitution, which, thouffh not available against purchasers bond fide, is good 
af^inst the buyer and his general creditors." — Bell's Com, i. 261. See also 
M. P. Brown on Sale, pp. 396, 416. 

' Benjamin, p. 412. ^ See anU, p. 5. 

" See note on this subject by M'Laren, Bell's Com. i. 261. 

* The rights given by this section and those flowing from Sect. 25 (2) re- 



^ I 
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Sect 23. is acquired even after delivery, if there is a condition of the 
Effect of BUS- sale suspending the passing of the property. This was the 
tkm upon^titie. g^o^^iid of judgment in such cases as Murdoch arid Co, Ltd. 

V. Oreig^ (1889), but all these are now subject to Sect. 

25 (2) of this Act, and to the provisions of the Factors Act 

1889.2 
Effect of A purchaser in good faith and for value is not afifected 

upon'sSief's ^y *^® seller's constructive fraud under the bankruptcy Acts, 
title. so long as the insolvent seller is not divested of his estates 

by sequestration,^ and even after sequestration, a hond-fide 

purchaser in possession is not obliged to restore, if he acted 

in ignorance of the sequestration, and has paid or is ready 

to pay the price.* 



Sect 24. 24. — (1.) Where goods have been stolen and the 

^ROPERrriN^ offender is prosecuted to conviction, the property 
oiT^NvicTioN ^^ *^^ goods so stolen revests in the person who 
OP OFFENDER. ^^ ^j^^ owner of the goods, or his personal repre- 
sentative, notwithstanding any intermediate deal- 
ing with them, whether by sale in market overt or 
otherwise. 

(2.) Notwithstanding any enactment to the con- 
trary, where goods have been obtained by fraud or 
other wrongful means not amounting to larceny, the 
property in such goods shall not revest in the person 

semble each other, but in the latter case there must have been delivery, while 
under the pre.sent section the property may have passed under a voidable title 
so as to validate a second sale, although the first buyer never obtained 
possession. 

^ 3 Ret. 396. Braion v. Marr, Barclay, etc (1880), 7 Ret. 427, was an 
exception, but it was practically overruled by Macdonald v. Western (1888), 
15 Ret 988. 

* 62 & 63 Vict. c. 45, Sect. 2. Sect 9 of the Factors Act is practi- 
cally the same as Sect 26 (2) of this Act The Factors Act was extended to 
Scotland by the Factors (Scotland) Act 1890 (63 & 64 Vict c. 40). See 
text of Acts, Appendix I. post, pp. 296, 302. 

* Bankton, 1. 10. 78 ; Bell's Com. ii. 179. Goudy on Bankruptcy, p. 48. 

* Bankruptcy Act 1856 (19 & 20 Vict. c. 79), Sect 111. 
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who was the owner of the goods, or his personal Sect 24. 
representative, by reason only of the conviction of 
the oflFender. 

(3.) The provisions of this section do not apply to 
Scotland. 

COMMENTABT. 

These provisions are supplementary to Sect. 22 relating Sub-sect (i). 
to market overt. The special privilege which in England ^^^*^" 
and Ireland pertains to market overt is restricted by the privilege of 
rule of the first sub-section, which even in its statutory ™*'^**^ ^^•^ 
form is as old as 21 Hen VIII. ell (1529).^ But the 
exception to the privilege does not go the length of sub- 
jecting an innocent purchaser to the full responsibility of 
the English common-law rule as to stolen property. If he 
has bought in market overt, and has in turn parted with 
the goods before the offender is prosecuted to conviction, 
he will not be liable to the true owner. The property 
revests in the owner in the event mentioned, but in the 
meantime it had vested in the innocent purchaser. The 
owner had been divested and had no right of property in 
the goods between the date of the purchase in market overt 
and the conviction of the offender. In the circumstances 
supposed, the result is the same as under the Scottish com- Compared 
mon-law rule to which reference has been already made.* ^!^ *^** 
In Scotland the true owner is never divested, yet he has 
no claim against an intermediate hand- fide holder. His 

' The object seems to be to furnish an incentiye to the private prosecution 
of criminals in the absence, or the imperfect operation, of public prosecution. 
An owner whose goods have been stolen, and who has spent time and money 
in endeavours to recover them, cannot be expected to add to his loss and to 
subject himself to trouble and risk by voluntarily undertaking the prosecu- 
tion of the thief. But to induce him to do so the law promises that in the 
event of success he may recover his property even from an innocent purchaser 
in market overt. In Scotland, where there is no privilege of market overt, 
the true owner can recover unconditionally. The system of public prosecu- 
tion is so complete that it is unnecessary to impose any duty of prosecution 
upon private individuals, and criminal prosecutions by private persons are 
practically unknown. 

» Ante, p. 111. 
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Seet 24. 



Sab-sect. (2). 
Amendment of 
Larceny Act. 



Benilcy v. Vil- 
mofU, 



only claim is against the goods themselves, which are sub- 
ject to a mtium reale and can be revindicated wherever 
met with. 

The object of the second sub-section was to correct the 
Larceny Act^ (1861) in so far as it extended the process 
of revesting to cases where the owner was not divested by 
market overt, but had parted with the goods in vii-tue of 
some title, not void, but only voidable. The term " larceny " 
was wide enough to cover those cases which, but for market 
overt, would have left the owner undivested, but the Larceny 
Act extended the effect of larceny to other offences, such as 
fraud and extortion, which at common law did not infer 
nullity of title, and which therefore gave no right to the 
former owner to recover the goods from a hond-fide holder 
for value.* It follows that if the former owner was divested 
by other means than market overt, he should not have been 
revested by a process which was intended to form an ex- 
ception to market overt. 

This effect of the Larceny Act was brought out in 
Bentley v. VUmont^ (1887), where an innocent purchaser 
bought goods in market overt without notice of any ir- 
regularity, but when the sellers to him were prosecuted to 
conviction for having induced the owner by fraud to part 
with the goods under a voluntary contract of sale, he was 
compelled to make restitution. In delivering judgment in 
the House of Lords Lord Watson said : " I have great diffi- 
culty in supposing that the Legislature, as an incentive to 
the prosecution of crime, deliberately intended in the case 
where the property had been passed by the act of the original 
owner, to deprive the honest purchaser both of his goods and 
of his money ; but I have been unable to put a reasonable 



^ 24 & 25 Vict c. 96, Sect 100, re-enacting and adding to 7 ^ 8 Geo. IV. 
c. 29, Sect. 57. 

' The words of the Larceny Act (Sect 100) are, ** If any person guilty of 
any such felony or misdemeanonr as is mentioned in this Act, in stealing, 
taking, obtaining, extorting, embezzling, converting, or disposing of, or in 
knowingly receiving any chattel, money, valuable security, or other property 
whatsoever, shall be indicted for such offence, by or on behalf of the owner 
of the property or his executor or administrator, and convicted thereof, in 
such case tne property shall be restored to the owner or his representative." 

» 12 App. Ca. 471. 
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construction upon the language of Sect. 100, which will Seet. 24. 
avoid that inequitable result^ 

The section does not apply to Scotland, there being no Sub-sect. (8). 
privilege of market overt in Scots law.'^ ^^iSS^ 



25. — (1.) Where a person having sold goods con- Sect. 25. 
tinues or is^"^ in possession of the goods, or of the ^^^ 
documents of title to the goods,^^ the delivery or ^^^!^}^f„ 

^ *' AjrrsR 8ALB. 

transfer ^*^ by that person, or by a mercantile agent ^*^ 
acting for him, of the goods or documents of title ^^ 
under any sale,^*^ pledge,^ or other disposition^^ 
thereof, to any person receiving the same in good 
faith ^^ and without notice ^*^ of the previous sale, shall 
have the same effect as if the person making the 
delivery or transfer ^^^ were expressly authorised by 
the owner of the goods to make the same. 

(2.) Where a person having bought or agreed to 
buy^ goods obtains, with the consent of the seller, 
possession ^^ of the goods or the documents of title ^^ to 
the goods, the delivery or transfer ^^'^ by that person, 
or by a mercantile agent ^"^ acting for him, of the 
goods or documents of title, ^"'^ under any sale,^*^ 
pledge,^ or other disposition ^^ thereof, to any person 
receiving the same in good faith ^*^ and without 
notice ^*^ of any lien or other right ^'*^ of the original 
seller in respect of the goods, shall have the same 
effect as if the person making the delivery or trans- 

1 12 App. Ca. at p. 477. Doubt has been thrown upon the efiScacy of the 
present section to carry out its manifest intention {Xaw Times, 12th May 
1894), but it was held sufficient in Goldman v. Koenig before the County of 
London Quarter Sessions, 9th August 1894, and see Payne v. Wilson, 2l8t 
January 1895, Q.B.D. 11 Times Law Bep. 179. 

< See Com., Sect. 22 anU, p. 111. 
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Sect 26. fer^'^^ were a mercantile agent ^"^ in possession of the 
goods or documents of title with the consent of the 
owner. 

(3.) In this section the term " mercantile agent "^''^ 
has the same meaning as in the Factors Acts.^""^ 

Notes. 

(a) " (UndinuBS or is" The alternative suggested by these 
words may refer to goods appropriated to the contract after its 
date, or to goods sold while in the hands of a third party, and 
subsequently taken possession of by the seller. 

{b) ** *' Document of tiUe to goods ' has the same meaning as it 
has in the Factors Acts." Sect. 62 (1). 

(c) ^^ Delivery or transfer J* Delivery is defined Sect. 62 (1). 
The section makes delivery or transfer of the goods or docu- 
ments of title essential, and therefore the transaction must be 
executed, not merely executory. In this respect the provision 
differs from the similar enactment in the now repealed Factors 
Act of 1877.^ 

{d) " Mercantile agent" The use in this section of the term 
" mercantile agent " creates a difficulty. Sects. 8 & 9 of the 
Factors Act 1889^ (which are reproduced almost verbatim in 
the present section) are quite distinct from the other sections of 
the Factors Act, and contemplate a transaction with a principal ^ 
as well as with an agent The express mention here of a 
mercantile agent suggests that a principal cannot employ an 
ordinary agent to do what he can validly do himself, and that 
the act of such an agent will not carry the same consequences as 
the act of a principal^ This is contrary to the maxim quifa^ 
per alivmfa/M per se, and it is difficult to see any good reason for 
the restriction. 

(e) ''Sale." Defined Sect 62 (1). See also Sect 1. The 
effect of a sale under this section differs from that under Sect 
48 (2). See note {d)y Sect 48 post, p. 230. 

^ 40 & 41 Vict. c. 39, Sect 8. See judgment of North, J., in Nicholson v. 
Harper [1895], 11 Times Law Rep. 485. * 62 & 58 Vict c 45. 

* AsinLeey. Butler [1898], 2 Q. B. 818 ; ffelby v. MaUhews [1894], 2 Q.B. 
262, Rev. H.L. [1895], 11 Times Law Rep. 446 ; Payne v. Wilson [1896], Q.B. 
Div. 11 Times Law Rep. 179. 

* See Hastings, Ltd. v. Pearson [1898], 1 Q.B. 62, but this judgment was 
under Sects. 1 & 2 of the Factors Act, not under Sects. 8 & 9. 
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(/) *^ Fledge" is excluded from the general scope of the Act Sect 26. 
[Sect 61 (4)], but this section and Sect. 47 are exceptions. See 
Com. infra, p. 276. 

(g) " Other disposition." The Factors Act 1889 differed from 
the previous Factors Acts which it consolidated and amended by 
permitting a '^ mercantile agent " in possession to barter for other 
goods or documents.^ This Act does not apply expressly to 
exchange or barter,* but the phrase " other disposition " is wide 
enough to cover such a disposal of the goods. The words 
"other disposition" also occur in Sect 9 of the Factors Act 
1889, and have been recently held to include a delivery of goods 
to an auctioneer for the purpose of sale.* 

(h) " Good faith," E3q)lained Sect 62 (2). 

(i) " Notice " means knowledge, however acquired, and is not 
confined to express notice.^ 

{j) " Bought Of agreed to buy." The words " agreed to buy " 
refer to an executory sale in which no property has passed to 
the buyer,^ although he may have obtained possession with the 
seller's consent The provision will cover a case of hire-purchase. 
The first sub-section does not employ a similar phrase in relation 
to the seller. The words are not " sold or agreed to sell" but 
simply " sold," the reason being that no difficulty can arise with 
thinl parties in regard to goods still possessed by the seller, 
where no property in them has passed to the buyer. 

{K) ^^ Possession" This Act does not define "possession," but 
a definition is given in the Factors Act 1889, Sect 1 (2). 

(I) " Ooods or documents of title" The Factors Acts previous 
to that of 1889 did not refer to the goods themselves, but only 
to the documents of title representing the goods. 

(m) " Transfer of documents of title" See Sect 47, which 
validates a transfer for valuable consideration to a bondrfide sub- 
buyer or pledgee, as against the seller's lien or right of stoppage 
in transitu. In the case of pledge. Sect. 47 does not take away the 
seller's lien or right of stoppage in transUuj except in so far as such 
lien or stoppage conflicts with the rights of the pledgee. In other 
words, the seller is entitled to any surplus after satisfying the 
pledge. The same result was no doubt intended by the present 
section. The Factors Act 1889, from which it is copied, pro- 
vides by another section,^ not expressly incorporated with this 

^ 52 & 58 Vict c. 45, Sect. 5. ^ See Ck)M., Sect 8 ante, p. 39. 

s Shenstone v. ffilUm [1894], 2 Q.B. 452. • 

« See May v. Chapman (1847), 16 M. k W. 855, per Parke, B., at p. 861 ; 
E, of Sheffield v. London Joint Stock Bank (1888), 18 App. Ca. 883, per Lord 
Bramwellat p. 846. ' See Sect. 1. 

• 52 & 58 Vict c. 45, Sect 12 (2). 
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Seet 26. Act, that the owner can redeem pledged goods and recover any 
balance of money ; but even if this provision is not to be read 
into the present Act, it is submitted that the same effect will 
follow at common law. The seller still possesses a right of 
ownership or " lien or other right," except so far as such right is 
taken away by the section, and in virtue of such right he is 
entitled to redeem the pledge, or to recover the surplus produce 
of a sale. 

(n) " Lien or other right." The sub-section is based upon the 
buyer's possession of the goods or documents of title. If the buyer 
has the goods the seller's right of lien is gone, but if the seller has 
merely transferred the documerUs of title the lien still exists, subject 
to the provisions of this sub-section and of Sect. 47. The " other 
right " here referred to cannot, in the case of the goods them- 
selves, be stoppage in transitu, because the buyer's possession 
involves the termination of the transit, but (as in the case of 
lien) it may refer to stoppage in transitu in connection with the 
documents of title. Or the "other right" may refer to the 
seller's continued ownership where the property has not passed, 
or to some special contract under which the seller is to resume 
possession. Probably it would also cover the case of a buyer's 
title voidable at the instance of the seller, but this case is 
specially provided for under Sect. 28. Lien in Scotland is 
defined to include right of retention [Sect. 62 (1)], but see C!oM., 
Sect 39 post, p. 186. 

(o) '"'Factors Acts' mean the Factors Act 1889,i the Factors 
(Scotland) Act 1890,' and any enactment amending or substi- 
tuted for the same " [Sect 62 (1)]. The text of the Acts will 
be found in Appendix I. post, pp. 296, 302. 



Commentary. 

Reproduction The first sub-section reproduces Sect 8 of the Factors 

FactorTIct Act 1889,* but Omitting the words "or under anj agree- 
ment for sale, pledge, or other disposition thereof." The 
second sub-section reproduces Sect. 9 of the same Act 
with a similar omission. The sections of the Factors Act 
are not repealed, but it is suggested by the draftsman of 
this Act that they may be repealed by a Statute Law 
Revision Act* 

1 52 & 63 Vict c. 45. » 53 & 54 Vict c. 40. 

' 52 & 53 Vict. c. 45. * Chalmers on Sale of Goods Ad, p. 55. 
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In reference to the suggested repeal it is to be observed Sect. 26. 
that a contract of sale includes an agreement to transfer as Suggegted 
well as an actual transfer [Sect. 1], but there is no similar re^^ced 
provision regarding "pledge or other disposition." The sections, 
general provisions of this Act do not apply to pledge [Sect. contract"of 
61 (4)] nor to any disposition other than that of sale.^ On pied««- 
the other hand, a valid pledge cannot be constituted without 
actual possession of the goods or documents of title,* so that 
an agreement to pledge would be of no value. 

Sect 4 of the Factors Act, providing that a pledge for Pledge for 
an antecedent debt gives no further right than that of the ^^^^^'^^ 
pledgor, is not incorporated with this Act, but the provision 
is absolute in its terms, and seems to control this section 
without special incorporation.* 

The sections here reproduced first appeared in the Anomaly 
Factors Act of 1877.* Sect. 4 of that Act remedied a F^to«lcte 
singular anomaly resulting from the previous Acts which is now corrected, 
thus described by Benjamin. " If a merchant buying goods 
and paying the price received a transfer of the dock 
warrant, he would be safe if his vendor was rwt owner 
but only agent of the assignor of the warrant, and would 
not be safe if the vendor was ovmer, because the price might 
remain unpaid to the assignor of the warrant. . . . The 
original owner was held by the [older] statute to have 
abandoned his acttcal possession by giving the document of 
title to his agent, although he retained ovmerskip and right 
of possession ; he was held by the Courts to have retained 
his actval possession when he gave the document to a pur- 



^ The law of pledge in England and Scotland does not always run on the 
same lines. Thus in England, mere custody of deeds or documents represent- 
ing real or personal estate, imnlies the custody of the property itself and con- 
stitutes an effectual pledge. In Scotland there is no vesting by mere custody 
of writs without formal disposition or completed assignation. In illustration 
of the English law of equitable mortgage or pledge, see BroekUsby v. The 
Temperance Permanent Building Society and Others (1895), H.L. 11 Times 
Law Rep. 297. 

* See North' Western Bank, Ltd, v. Poynter, San, and Macdonalda (1894), 
21 Ret. 518, Rev. H.L. 82 S.L.R. 245. 

* A simikr provision in the now repealed Factors Act of 1842 (5 & 6 Vict, 
c 89, Sect 8) was founded on and sustained in Martinez y Oomez v. Allison 
(1890), 17 Ret. 832. 

* 40 & 41 Vict c. 89, Sects. 8 & 4. 
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Seet. 26. chaser, although he had abandoned }>oth ovmership and right 



Goods them- 
selves may 
now be dealt 
with. 



Sale most now 
be executed. 



Statutory 
reputed 
ownership in 
seller and 
buyer. 



Does not 
extend to 
creditors. 



»»1 

The Factors Act 1889 diflfered from the Acts which it 
amended and consolidated by including dealings with the 
goods themselves as well as with the documents of title to 
goods,^ hence its eflfect upon the contract of hire-purchase 
to which reference is made in connection with Sect 17.* 
It also diflfered from the Factors Act of. 1877 by introduc- 
ing into what have been called the "sale sections"* the 
words " delivery or transfer," which confined the operation 
of the sections to " executed " contracts of sale.^ 

The eflfect of the first sub-section is to create a statutory 
reputed ownership in the seller where he retains possession 
but the property has passed to the buyer. In like manner 
the second sub-section creates a statutory reputed owner- 
ship in the buyer where, notwithstanding delivery, the 
passing of the property to him is suspended. The latter 
sub-section aflfects conditions suspensive of the passing of 
the property, e.g. hire-purchase,® at least in all cases where 
the buyer or hirer does not reserve an absolute right to 
return the goods on payment only of the arrears of instal- 
ments due.^ 

The reputed ownership here enacted only benefits in- 
dividuals transacting with the seller or buyer on the faith 
of their possession ; it cannot be founded on by the general 
creditors of the party holding the goods. As suggested in 
an earlier part of this work,® it is for consideration whether, 
in view of the change introduced by this Act in the mode 
of passing the property, some provision similar to the 
English statutory reputed ownership should not be intro- 
duced into Scotland. 



^ Benjamin, p. 831. 

' Compare with the present section the repealed Factors Act of 1877 (40 k 
41 Vict. c. 89), Sects. 8 & 4. ' Ante, p. 83. 

* Sects. 8 & 9 of Factors Act 1889. Compare with Sects. 3 & 4 of Act of 
1877. * See note (c), supra. 

^ Leev, Butler [1898], 2 Q.B. 318 ; Strohmenger v. AtUnboraugh [1894], 11 
Times Law Bep. 7 ; Payne v. Wilson [1895], 11 Times Law Rep. 179. See 
Com., Sect 17 ante^ p. 88. 

7 Selby Y. MaUhews and, Others [1895], H.L. 11 Times Law Rep. 446. 

^ Com., Sect. 17 arUe, p. 83. 
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The definition of " document of title," imported from the Sect 26. 
Factors Act, has greatly widened the eflfect given by the Effect of de- 
common law to delivery orders and other similar documents. M^dwjuments 
The question whether they are transferable by simple in- of title. 
dorsation, and whether the goods themselves also pass by 
this means, is set at rest by the express provision that 
" * document of title ' shall include any bill of lading, dock 
warrant, warehouse-keeper's certificate, and warrant or order 
for the delivery of goods, and any other document used in 
the ordinary course of business as proof of the possession or 
control of goods, or authorising or purporting to authorise 
either by endorsement or by delivery the possessor of the 
document to transfer or receive goods thereby represented." ^ 
The history of this question exhibits great reluctance on Devel<^ment 
the parts of the Courts both of England and Scotland to 
recognise delivery orders as passing the property by mere 
indorsation. In Scotland intimation to the custodier has 
been deemed necessary, and in England an acknowledgment 
by the custodier that he holds for the transferee has also 
been required.^ The progress of legislation on the subject 
suggests an undercurrent of conflict between the legislature 
and an unwilling judicatory, resembling the historical con- 
test regarding promissory notes, which ended in legislative 
sanction being given to these documents as negotiable 
instruments.* 



^ The definition above quoted is precisely the same as that in the repealed 
Factors Act of 1842 (5 & 6 Vict. c. 89, Sect. 4), except that the word ''and" 
is added, so that " warehouse-keeper's certificate warrant or order" now reads 
'*warehonse'keeper's certificate and warrant or order." The difference is 
important, the former wording being so understood as to limit the delivery 
order intended by the Act to that of a warehouse-keeper, and to exclude de- 
livery orders bv purchasers or other owners of goods. Correct Chalmers's 
note on this subject {Sale of Goods Act, p. 121) by substituting ** wharfinger's 
certificate" for *' warehouse- keeper's certificate." The case of Ounn v. 
Bolckow, Vaiighan, and Co., 1875, 10 Ch. App. 491, was special, and is scarcely 
an authoritv for Chalmers's statement that '' the Lords Justices held that these 
documents (warehouse-keeper's certificates) "were not documents of title." 
See Blackburn, p. 421. 

' See Sect. 29 (8), but ''documents to title " are excepted from the opera- 
tion of the section. Scottish cases on the subject will be found in Appendix 
II. IV. (1) post, p. 881. 

* The reporter of Clarke v. Martin (1702), 2 Lord Ra^ond 768, says : — 
** Holt, C. J., was with all his strength against this action [on a promissory 
note], and said that this note could not be a bill of exchange ; that the main- 



126 



SALE OF GOODS ACT 1893. 



Sect. 26. 

Privileges 
of bills of 
lading. 



Dock warrantsi 
etc. 



Common-law 
effect of 
warrants and 
certificates 
still limited. 



Bills of lading were privileged as documents of title at 
a much earlier period than any of the other documents 
mentioned in the definition,^ probably because of the incon- 
venience of being unable otherwise to deal with goods 
during a long period of transit and voyage.^ Dock warrants 
and warehouse-keeper's certificates come next in the order 
of recognition, these being granted by or on behalf of the 
person having the custody of the goods. Finally, by the 
present definition the privilege is extended to delivery 
orders granted by the owner of the goods whether he is the 
custodier or not.* But apart from the Factors Acts and the 
definition of "document of title" incorporated with this 
Act, it may be doubted if the indorsement of a dock 
warrant, or a warehouse-keeper's certificate, or a delivery 
order, has as yet received any eflfect beyond that of a token 
of an " authority to receive possession." * They are certainly 
not " negotiable instruments " in the sense which the com- 
mon law attached to that phrase in connection with bills of 
exchange and promissory notes. Even bills of lading have 



taining of these actions upon such notes were innovations upon the rules of 
common law, and that it amounted to setting up a new sort of specialty un- 
known to the common law and invented in Lombard Street, which attempted 
In these matters of hills of exchange to give laws to Westminster Hall ; that 
the continuing to declare upon tnese notes upon the custom of merchants 

Eroceeded from obstinacy and opinionativeness, since he had always expressed 
is opinion against them." Similar strong language was lued by the Chief 
Justice in the subsequent case of BulUr v. Crispe (1708), 6 Mod. Rep. 29, bat 
the London merchants had the ear of the legislature, and, in this case, the 
Court was saved the trouble of coming to a final judgment by the Act of 
1704 (3 &; 4 Anne c. 9). 

^ See Scottish cases in Appendix IL iv. {\)V^i P* ^^^> 

' Lickbarrow v. Mason (1793), 6 East 21 ; and see Com., Sect. 19 arUe, p. 
101. The preamble of the Bills of Lading Act 1855 (18 k 19 Vict. c. Ill) 
recites that "by the custom of merchants a bill of lading of goods being 
transferable by endorsement the property in the goods may thereby pass to 
the endorsee.* 

^ The distinction between a warrant for goods (including a warehouse- 
keeper's certificate) and a delivery order is illustrated by the provisions of the 
Stamp Act 1S91 (54 k 55 Vict. c. 89). Compare Sect 111 (warrant) with 
Sect. 69 (delivery order). The stamp upon the former is 3d., upon the 
latter Id. " Endorsement does not render a delivery order liable to further 
duty, nor does a warrant for goods become chargeable a second time as 
a delivery onler by reason of its beinc endorsed by the original owner of 
the goo(fs to another person.*' — Griffith's Digest of Stamp IhUies, 11th ed. 
p. 66. 

* See Blackburn on Sale, pp. 416. ilS—APJEfoen and Co. v. Smith (1849), 
6 BeU's App. Ca. 840. 
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not this effect, for the validity of a transfer depends on the Seet. 26. 
suflBciency of the granter's title to the goods in question, 
whereas bills and notes, being monetary instruments, import 
an unlimited personal obligation on the part of the granters 
and indorsers. In this view, the definition of " document 
of title" given by the Factors Act 1889 will not affect 
constructive delivery, or defeat the seller's remedies in a 
question with the buyer or his creditors. 



Effect of 

WRITS OF 
EXECUTION. 



26. — (1.) A writ of fieri facias or other writ of Sect 26. 
execution against goods shall bind the property in the 
goods of the execution debtor as from the time when 
the writ is delivered to the sheriff to be executed ; 
and, for the better manifestation of such time, it shall 
be the duty of the sheriff, without fee, upon the re- 
ceipt of any such writ to endorse upon the back 
thereof the hour, day, month, and year when he 
received the same. 

Provided that no such writ shall prejudice the title 
to such goods acquired by any person in good faith 
and for valuable consideration, unless such person had 
at the time when he acquired his title notice that 
such writ or any other writ by virtue of which the 
goods of the execution debtor might be seized or 
attached had been delivered to and remained un- 
executed in the hands of the sheriff. 

(2.) In this section the term " sheriff" includes any 
oflBcer charged with the enforcement of a writ of 
execution. 

(3.) The provisions of this section do not apply to 
Scotland. 
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Sect. 26. 

Law of 
England and 
Ireland con- 
trasted with 
Scotland. 



Commentary. 

The main enactment is a reproduction of Sect. 15 
(commonly called Sect. 16) of the Statute of Frauds.* 
The proviso is a re-enactment of Sect. 1 of the English 
Mercantile Law Amendment Act of 1856.* Both sections 
are repealed by this Act.' 

The Mercantile Law Commission of 1855, after compar- 
ing the law of England and Ireland regarding execution and 
seizure of goods for debt with that of Scotland, recom- 
mended that the laws of the United Kingdom should be 
assimilated on the lines of the law of Scotland.^ This 
proposal, however, did not receive statutory sanction, and 
the only result. was the provision here reproduced from the 
Mercantile Law Amendment Act of 1856. The Scottish 
rule was not touched by the corresponding Mercantile Law 
Amendment Act passed for Scotland.^ 



1 29 C5ar. II. c. 8. M9 & 20 Vict. c. 97. 

' Sect 60 and Schedule. 

* The law of England and Ireland and that of Scotland are thus contrasted 
by the Commissioners. ** In England and Ireland it is held that the execu- 
tion creditor of the seller is preferable to the buyer, although the sale take 
place before the actual seizure of the goods under the writ if, before the 
sale, the writ has been placed in the hands of the sheriff. This is unfair 
to the buyer, as until the seizure take place there is nothing to warn him 
that the owner of the goods has been deprived of his right to sell them ; 
and indeed the owner himself may often be in ignorance of this. In Scotland 
... the warrant for execution has no such effect by being merely placed in the 
hands of the officer who is to execute it, or until he actually proceeds to carry 
the execution into effect ; and if during the intermediate period there be a 
bond-fide sale of the goods, and the possession of them be obtained by the 
buyer, they cannot thereafter be attached by a creditor of the seller." — 
Report, p. 8. 

* 19 & 20 Vict c. 60. 



PART III. 

PERFORMANCE OF THE CONTRACT. 

27. It is the duty of the seller to deliver ^'^^ the Sect. 27. 
goods, and of the buyer to accept and pay ^^^ for them, J^^^,, 
in accordance with the terms of the contract of sale/''^ BumR. 

Notes. 

(a) "^Delivery' means the voluntary transfer of possession 
from one person to another" [Sect. 62 (1)]. The rules as to de- 
livery are contained in Sect. 29.^ "Of every specific article 
bought, delivery may be legally enforced from the seller, and he 
cannot by disregarding his obligation to deliver at the particular 
time stipulated, retain the subject and convert the purchaser's 
claim into one for damages."^ In certain circumstances, how- 
ever, the seller will be allowed a reasonable time within which to 
I)ei'form his obligation.* If actual delivery is not contemplated, 
the contract may be one for differences only, and therefore a 
wager not enforceable at law.* 

(b) " To accq>t and pay" Acceptance is defined by Sect. 85. 
Such acceptance differs from that under Sect. 4 (formerly 
Statute of Frauds), as to which see note (b) arUe^ p. 25. 
As acceptance is the counterpart of delivery, it is equally 

^ As to the form of deliverj and equivalents for actual transfer, see Com., 
Sect Upost, p. 182 et seq. 

' Per Lord Cowan in Sutherland v. Montroge Shipbuilding Co, (1860), 22 
D. 666 at p. 671. See Oraham and Co. v. Pollock and Caldufoll (1763), Mor. 
14198; MacUllandY. Adam and Mifthie (1795), Mor. 14247; Bell's /Vtii., 
Sect 113 ; Benjamin, pp. 676, 677. 

' Forbes v. Campbell (1885), 12 Ret 1265. As to proof of delivery, see 
Dunbar v. ffarvie (1820), H.L. 2 Bligh 851. 

* ffeiman v. ffardie and Co. (1885), 12 Ret 406. 

K 
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Seet 27. subject to any special conditions of the contract, such as notice 
to be given by the seller of the place where delivery is to be 
given, or notice by the buyer of the place where the goods 
are to be accepted.^ If, however, the contract fixes a place of 
delivery in the interest of the seller alone, the buyer may be 
bound to accept them at another place named by the seUer.^ 
The time of payment may be fixed with reference to the arrival 
of the goods, and in such case, if the buyer's obligation to pay 
subsists notwithstanding the loss of the goods during transit, he 
must pay within a reasonable time after they should have arrived 
in ordinary course, or after arrival has been ascertained to be 
impossible.^ " The chief obligation of the buyer is to pay the 
price according to the terms express or implied. . . . The 
next obligation is to take delivery of the goods if they be in the 
condition stipulated or implied at the time when the seller is 
bound to deliver." * 

(c) The terms of the contract apply equally to delivery, 
acceptance, and payment. 



Seet 28. 

Patmbnt and 
dblivbbt arb 
concurrbnt 
conditions. 



28. Unless otherwise agreed, ^"^^ delivery ^^ of the 
goods and payment of the price ^''^ are concurrent con- 
ditions,^*^ that is to say, the seller must be ready and 
willing^*^ to give possessions^ of the goods to the 
buyer in exchange for the price, and the buyer must 
be ready and willing^*^ to pay the price^^ in exchange 
for possession of the goods. 



Notes. 

(a) " UnUss otherwise agreed'' E.g. the goods may be sold on 
credit, or the contract may provide a special time for delivery 

1 Davies v. MacLean (1873), 21 W.R. 264. 

« Neill V. JVhUvJorth (1865), L.R. 1 C.P. 684. 

» Fragano v. Long (1825), 4 B. & 0. 219, per Bayley, J., at p. 222 ; Alex- 
anderv. Gardner {ISS5), 1 Bing. N.O. 671. 

4 Bell's IHn.y Secte. 127, 128. See also Bell on Sale, pp. 79, 103 ; M. P. 
Brown, pp. 199, 343 ; Benjamin, p. 708 ; Drew v. Ogilvie, Heggie, and Co. 
(1833), 11 Sh. 342. A party was held not in mora in taking delivery of a 
ship under a charter-party, in Carswell v. Collard (1898), 20 Ret. H.L. 47. 
The same principle applies to sale. On the other hand, a buyer of oats who 
had delayed taking delivery for a fortnight, during which time grain had 
greatly increased in value, was held not entitled to demand delivery — Craig 
and Co. v. HamiUon (1823), 2 Sh. 347 (N.E.) 305. 
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and a different time for pa3nDient. In such cases delivery and Sect 28. 
payment are not concurrent conditions.^ 

(6) "Ddiven/" Defined Sect 62 (1). As to form and equi- 
valents, see Com. infra, p. 132 et seq, 

(c) '' Price" See Sects. 8 and 9, and Com. arUe, p. 36. See 
also note (g) infra, 

(d) " CimcfwrrerU conditions " are of the nature of mutual con- 
ditions precedent (suspensive). " Neither party can enforce the 
contract against the other without showing performance." ^ 

(e) " Beady and willingJ^ It is not necessary in the ordinary 
case for either seller or buyer to prove an actual tender.* " Eeady 
and willing " when used in pleadings means that the non-comple- 
tion of the contract is not the fault of the plaintiff, and that he 
is disposed and able to complete it^ 

(/) "PossesjMw" is not defined in this Act, but see Factors 
Act 1889,5 Sect 1 (2). 

{g) " The seller is liable to deliver [the goods] whenever they 
are demanded upon payment of the price, but the buyer has no 
right to have possession of the goods till he pays the price." ^ 



Commentary. 

Sale is an exchange of goods for a price : the seller parts Concurrent 
with the goods but is entitled to the price, while the buyer ^o^^^^iti^^s. 
pays the price but is entitled to the goods.^ In the normal 
contract the exchange should be simultaneous as expressed 

1 Duidop V. OroU (1845), 2 C. & K. 158 ; StaunUm v. Wood (1851), 16 Q.B. 
638. ' Benjamin, p. 580. 

3 Raw9(m y. Johnson (1801), 1 East 203. Where sellers abroad sent the 
goods to their afents in London, and the agents repeatedly asked the buyers 
to send accepted bills, which was not done, the sellers were held entitled to 
sell the goods and to recover damages — JcLcques, Serruya^ and Co, v. Watt 
(12th February 1817), F.C. 

< Cort V. AmbergaU RaUway Co. (1851), 17 Q.B. 127, per Lord Campbell, 
C. J., at p. 144. As to the circumstances in which actual tender is reouired, 
see PUkfvrd v. Grand JwMAion BaUway Co, (1841), 8 M. & W. 872, per Parke, 
B., at p. 877. • 52 & 58 Vict. c. 45. 

' Bkxeam v. Sanders (1825), 4 B. & C. 941, per Bayley, J., at p. 948. 

7 *' In a contract where nothing is said about the time for payment of the 
price, the law reads it as a ready-money bargain. A ready-money bargain 
means one in which the obligations of payment and of delivery are reciprocal. 
The seller cannot demand the price of tne goods without offering the purchaser 
delivery, nor can the purchaser demand delivery without offering payment of 
the price." — Per Loi-d Justice-Clerk Inglis in HaU and Sons v. Scott (1860), 
22 D. 413 at p. 420. Where the buyer has granted a bill for the price, the 
Court will not readily suspend on mere allegations of inferiority of quality 
-^Anderson v. Aforris (1854), 26 Sc. Jur. 459. 



132 



SALE OF GOODS ACT 1893. 



Seet 28. 



Sales on credit. 



Richmcmd 
and Co. v. 
RaiUon, 



Delivery — 
actual or 
constinctive. 



in this section, but there may be modifying conditions either 
express or implied. Payment of the price before delivery 
is comparatively rare, but credit, or postponement of pay- 
ment after delivery, is common, especially in mercantile 
transactions. 

The rights of parties are often seriously affected by the 
determination of the question whether credit, however short, 
was really intended. If in a sale for ready money the 
buyer, by error or fraud, receives the goods without making 
payment of the price, no property passes to him,* but if 
credit is once allowed, though obtained by misrepresentation 
or concealment, the goods are the property of the buyer, 
and may be validly transferred by him to a third party, or 
taken possession of by his general creditors. The distinction 
is well brought out in the case of Bichmond and Co. v. 
Bailton^ (1854), where the transaction was originally for 
ready money, but, payment not being made on delivery, the 
sellers (as they alleged) were induced by fraudulent conceal- 
ment of circumstances to accept of a bill at four months. 
The averment was held irrelevant. Contrasting the circum- 
stances with those of Watt v. Findlay^ (1846) Lord Murray 
said : " If the sellers sold to be paid on delivery, they ought 
to have insisted on that condition being fulfilled. To 
entitle to restitution the delivery must be obtained by 
fraud, but if there be delay allowed as to payment and the 
other party get possession, then the possession is with the 
seller's allowance and approbation, and it is no longer a case 
of delivery on a ready-money price, but on credit."* 

The delivery to the buyer in fulfilment of the contract 
may, according to circumstances, be actual or constructive. 
" Where goods are ponderous and incapable of being handed 



^ '* If a tradesman sold ^ods to be paid for on delivery, and his servant 
by mistake delivers them without receiving the money, he may, after demand 
and refusal to deliver or pay, bringtrover for his goods against the purchaser." 
—Per Bailey, J., in Bishop v. ShUlUo (1819), 2 B. & Aid. 829, note ; Bell's 
(7om. i. 258 ; Benjamin, pp. 282, 304. See WaU v. Findlay (1846), 8 D. 629, as 
explained in Richmond and Co. v. Bailton (1854), 16 D. 403. 

« 16 D. 403. » 8 D. 529. 

* 16 D. at p. 409. Instances of delivery not passing the property by 
reason of constructive fraud will be found in Appendix II. iii. (7). The theory 
is fully discussed by Brodie {Com. on Stair ^ pp. 853-857, note). 
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over from one to another there need not be an actual Sect 28* 
delivery, but it may be done by that which is tantamount, 
such as the delivery of the key of the warehouse in which 
the goods are lodged, or by the delivery of other indicia of 
property."^ So far as r^ards mere indicia or symbols of Real or 
property, this statement of Lord Kenyon possibly requires 'y™^^^*^- 
qualification in applying it to the law of Scotland. The 
handing to the buyer the key of a warehouse in which the 
goods are stored is a competent form of delivery in Scot- 
land as well as in England, but this is real, not symbolical 
delivery. " It differs from symbolical delivery in this, that 
a symbol is properly nothing more than the sign of the 
thing transferred — the image by which it is represented to 
the senses; whereas the delivery of the key gives to the 
buyer access to the actual possession of the subject, and 
power over it, while the seller is excluded ; in which parti- 
cular it corresponds with what Lord Stair delivers in his 
definition of actual possession — ' having the goods in fast 
places, to which others have no easy access/ " * It is Effect of sym- 
doubtful if delivery of moveables by mere symbol, though S^Jfy^y!'* 
apparently competent in England,* has any place in the law DonU as to 
of Scotland. In a case as to growing com such delivery ^^ °^ 
was held eflfectual to exclude the creditors of the seller,* but 
in the opinion of Bell the case decided nothing as to the 
trjtnsfer to the buyer.* On the whole, it is tolerably cer- 

^ Per Lord Kenyon, G. J., in Chaplin y, Jtogers (1800), 1 East 192. See 
also dictum of Lord Eenjon in Mlis v. Hunt (1789), 8 T.R. 464 at p. 468. In 
England an "equitable mortgage" may be created by the mere deposit of 
title-deeds or securities, while a similar deposit in Gotland has no effect 
without a written disposition or other formal and completed transfer of the 
property. The effect given in England to a fraudulent deposit of mortgages 
m a question with bona-fide lenders is illustrated by ^roekleaby ▼. The 
Temperance Permatient Building Society and Others (1895), H.L. 11 Times 
Law Rep. 297. 

' BelVs Com. L 186. See also as to the effect of the delivery of the key of 
a warehouse or repository, Pollock and Wright on Posaessian, p. 60 et $eq. 
Such delivery is, however, often called ''symbolical," e,g, in ifeyerstein y. 
Barber (1866), L.R. 2 C.P. 38, per Willes, J., at p. 62, and in Smith's 
Mercantile Law, 10th ed. p. 642. 

> Manton v. Moore (1796), 7 T.R. 67, and other cases cited in Smith's 
Mercantile Lato, 10th ed. p. 642. 

* Grant v. Smith (1758), Mor. 9561, but see Elder v. Allen (1838), 11 Sh. 
902. 

" Bell's Com, i. 187. Bell's argument, however, is founded on an errone- 
ous view of transit and stoppage in transitu. See Com., Sect. M post, p. 205. 
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Sect 28. tain that the transfer of goods, however ponderous, by the 
mere passing of a symbol, is not recognised in Scotland.^ 
It is difficult to formulate any sufficient reason for the 
exclusion, seeing that the question of delivery is one of 
intention, and that a symbol sometimes assists the proof. 
No doubt the symbolical delivery of heritage prior to 1845 
was found cumbersome and unnecessary, but the reason was 
that the written record, which was in all cases necessary, 
was more effectual than any symbol, and that, in face of a 
written and registered contract, a symbol was an empty 
form. This reason does not apply to a consensual contract 
such as sale,* and possibly, now that the property may pass 
without delivery of any kind, the Courts in Scotland will 
be less exacting as to form, in cases where delivery is 
clearly intended. There seems no reason why in a trifling 
detail the laws of England and Scotland should differ, while 
they are assimilated in regard to the important principle of 
the passing of the property. 
"Feigned" Bell, while excluding generally any kind of delivery in 

delivery. Scotland "in which there is not a manifest change of 

custody,"' admits what he calls " feigned" delivery in 
certain special cases, which he illustrates thus : " If," he says, 
" I go into a goldsmith's shop and . . . find standing in the 
shop a vase begun, and purchase and pay for that specific 
vase, which I order him to proceed in finishing for me, the 
property of the vase will be transferred to me by the feigned 
tradition. ... It would be absurd to carry away the 
materials or the vase by way of taking possession, when it 

1 Ker y. Scot and Elliot (1695), Mor. 9122 ; Taylor v. Jack (1821), 1 Sh. 
183 (N.E.) 189. But see Eadie v. Voufig (1815), Hume 705, where the evident 
intention of parties was to deliver by means of a symbol and the delivery was 
held good. Bell refers to certain cases of ** feigned " delivery not involving 
the element of sjrmbol, and then continues — "In no other case does the law 
of Scotland seem to hold delivery suflScient for passing the propertyin which 
there is not a manifest change of custody " — Hell's Cofn. i. 189. This, how- 
ever, is too strong a statement. See Gibson v. Forbes (1883), 11 Sh. 916, 
which, although sometimes doubted {e.g. Roes, X. C7., Com, Law^ ii. 567), 
seems a reasonable decision on the ground of clear intention and bona fides. 
See also cases in Appendix II. iii. (4) post^ p. 824. 

' Of course symoolical delivery is to be distinguished from the delivery of 
arles or earnest The latter is symbolical of the completion of a bargain, but 
does not import any delivery of the goods themselves, 

» BeU's Coin. i. 189. 
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was to be instantly returned for manufacturing." ^ Similar Seet 28. 
illustrations are given of an unfinished ship bought while on 
the stocks, a piece of cloth bought at a printfield, and a 
merchant seeking to fulfil a foreign order by buying the cloth 
in preparation upon the looms of several manufacturers.^ 
Even this limited recognition of an equivalent for delivery in Criticism of 
the cases mentioned, has been subjected to strong adverse ^^^^^^^c*^®- 
criticism. One writer asserts that " the doctrine of Bell seems 
to contradict everything like settled principle in our law, 
and to be unsupported by a shadow of authority." ^ This is 
perhaps an extreme view, for though it is certainly very 
unusual to contract for the immtdiaJtt purchase of an un- 
finished article which it is intended that the seller should 
complete and render fit for delivery, there is nothing to 
prevent such a contract, and there seems nothing in principle 
to prevent the "feigned" delivery of which Bell speaks. 
The difficulty seems to lie in the proof, which would requii-e 
to be so clear as to stand the n^ative test that, when the 
article is finished, if it does not conform to the buyer's 
instructions, he is not in a position to reject it On the 
assumption referred to, the unfinished goods became the 
property of the buyer in their unfinished state, and, therefore, 
the buyer's remedies under the new contract for finishing, 
are the same as if he had taken the goods to an independent 
tradesman, with instructions to expend labour and money 
upon theuL On the other hand, there cannot be said to be any 
Scottish authority in favour of delivery in the circumstances 
mentioned by Bell, and in regard to the illustration of an un- 
finished ship on the stocks, it is doubtful how far the theory of 
specific appropriation has been sanctioned in Scotland.^ 

1 Bell's (7om. L 189. " iWi. L 187. 

' Brodie's Com, on Stair, p. 905, note. "To bring abont such a result 
it would be necessary to assume that the thing as it stands iwsses by an 
immediate sale, and that there is thus a separate contract by which the 
vendor is under an obligation to finish it in a different capacity . . . whereas 
there is but one indivisinle contract. . . . Even after the article ia completed 
the buyer is not bound to accept of it unless it, as a perfect article, corresponds 
with the description a^p-eed upon."— Brodie's Com, on Stair, p. 898. It will 
be obserred tiiat Brodie assumes an indivisible contract, but the only sround 
for such an assumption is the improbability referred to in the text, or tiiere 
being two separate contracts, ana the difficulty of proof. 

* See Sect 18, Rule 2, and Com. ante, p. 96. 



136 SALE OF GOODS ACT 1893. 

Sect. 29. 29. — (1.) Whether it is for the buyer to take 

DEi^^.'^ possession <*> of the goods or for the seller ^> to 
send them to the buyer ^^ is a question depend- 
ing in each case on the contract, express or im- 
plied/*"^ between the parties. Apart from any such 
contract, express or implied, the place of delivery ^'^ 
is the seller's place of business, if he have one, 
and if not, his residence : Provided that, if the 
contract be for the sale of specific goods,^**^ which to 
the knowledge of the parties when the contract is 
made are in some other place, then that place is the 
place of delivery. 

(2.) Where under the contract of sale ^*^ the seller 
is bound to send the goods to the buyer, but no time 
for sending them is fixed, the seller is bound to send 
them within a reasonable time.^*^ 

(3.) Where the goods at the time of sale are in the 
possession of a third person, there is no delivery by 
seller to buyer unless and until such third person ^^ 
acknowledges to the buyer that he holds the goods on 
his behalf ^*^; provided that nothing in this section 
shall affect the operation of the issue or transfer of 
any document of title to goods.^*^ 

(4.) Demand or tender of delivery may be treated 
as ineffectual unless made at a reasonable hour. What 
is a reasonable hour is a question of fact. 

(5.) Unless otherwise agreed, the expenses of and 
incidental to putting the goods into a deliverable 
state^ must be borne by the seller. 
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Notes. Sect 29. 

(a) *' Possession:' Defined in Factors Act 1889, Sect 1 (2). 
See Appendix I. post^ p. 297. 

(6) " 6Wfer," ''buyer." Defined Sect 62 (1). 

(c) " Express or implied" See Sect 66. As to the interpre- 
tation of an express contract regarding delivery, see Haig v. 
Napier"^ (1813). An express contract as to time is often 
so worded as to involve questions of diflSculty. The follow- 
ing words (among many others) have been legally interpreted : 
"directly, '* * "forthwith,"^ " as required," * " as soon as possible."* 
A list of such words will be found in Chalmers' SdU of Goods 
Act, Notes, p. 176. 

{d) ''Delivery," " specific goods." Defined Sect 62 (1). 

(e) " Contract of sale." See Sects. 1 and 62 (1). 

(/) " A reasonable time is a question of fact" Sect 66. 
See Com. infra, p. 261. 

(g) Such as a carrier or warehouse-keeper. 

(h) Acknowledgment by third party. This alters the law of 
Scotland. See Com., Sect 18 ante, p. 92. 

(%) " Docwment of title to goods " has the same meaning as it 
has in the Factors Acts [Sect 62 (1)]. For text of the Factors 
Acts, see Appendix I. post, pp. 296, 302. The general effect of 
documents of title is referred to Com., Sect 26 ante, p. 125. 

0') " JDdiverabU staU." See Sect 62 (4). 



Commentary. 

The word " delivery " in this section is not used in the Meaning of 
sense sometimes attributed to it, as where the property has "d«^^«^-" 
passed and the seller holds as bailee or custodier for the 
buyer. In English law the seller may maintain an action 
against the buyer for the price of " goods sold and delivered," 
although the goods have never left the actual custody of 
the seller.^ This Act does not adopt the technical and 

1 1 Dow 255. 3 Duncan y. Topham (1849), 8 G.B. 225. 

> Staunton v. Wood (1851), 16 Q.B. 688 ; Hoberts v. BreU (1865), 11 
H.L. 837. 

* Jon€8 y. Gibbons {1S5Z\ 8 Ex. 920. 

» Hydraulic Engineering Co. v. M'Haffie (1878), 4 Q.B.D. 670. 

^ As to the different meanings of "deliyery," see Bexgamin, pp. 677 
and 768. 
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Sect 29. customary title of such an action, but merely calls it an 
" action for the price " [Sect. 49 (1)]. See note, Sect. 62 (1) 
^sty p. 284. 

Sub-8ect (1 ). Svi'Sect, ( 1 ). — This sub-section was several times altered in 

committee. It deals with the mode and place of delivery, but, 
in regard to the mode, it lays down no rule apart from con- 
tract The rule as to place is that of the German Commercial 
Code,^ which, however, does not materially diflfer from that 
of other countries.^ It is substantially the rule previously 
assumed as the law of England.^ But, previous to the Act, 
there does not appear to have been any definite rule in regard 
to goods which, in the knowledge of the parties, are in '' some 
other place.** This case is now regulated by the proviso 
attached to the sub-section. 

Sub-sect (2). Sub-sect. (2). — "Where no time is specified for the 

execution of a commission, a reasonable discretion is 
allowed." * What is a reasonable time will depend on the 
circumstances.^ Thus in Philips v. Blair and Martin^ 
(1801) the House of Lords (reversing the Court of Session) 
held that where no time was fixed for delivery, three months 
was unreasonable, and in Both v. Cruikshank'^ (1840) ten 
days was deemed unreasonable in a cash ti*ansaction.^ 
On the other hand, in Forbes v. Campbell^ (1,885) the 
purchaser of a vessel was not permitted to resile from the 
contract merely because the seller was unable to tender a 
valid title as executor of his father until a month had 
elapsed, and in Taylors v. Maclellans^^ (1891) a contract 



1 Art 842. 

2 Pothier, Fente, No. 52 ; French Ciril Code, Art 1609 ; Benjamin, p. 684 ; 
Kent's Com., 12th ed. ii. 505 ; Indian Contract Act 1872, Sect 94 ; Bell on 
Sale, p. 94 ; M. P. Brown on Sale, p. 209. 

' *' In the absence of a contrary agreement, the seller is not bound to send 
or convey the goods to the buyer. He does all that he is bound to do by 
leaving or placing the goods at the buyer's dis^sal, so that the latter may 
remove them without lawful obstruction." — Benjamin, p. 682. 

* Cooper V. Green and ChaUo (1791), Mor. 10100. 

^ It is a question of fact and not of law (see Sect. 66). 

* 4 Pat. App. 256. 
7 2 D. 988. 

* " The word * cash ' is veiy important It subjected the buyer to prompt 
and instant payment, and it implied that he was entitled to immediate 
delivery."— Per Lord Gillies, 2 D. at p. 992. 

» 12 Het 1065. w 19 Ret 10. 
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to furnish ironwork as required for a building, was held not Sect 29. 
rescinded by delay resulting from strikes and other excep- 
tional causes. The principles regulating such cases '' are as 
old as the law of contract. When a contract does not 
expressly, or by necessary implication, fix any time for the 
performance of a contractual obligation, the law implies that 
it shall be performed within a reasonable tima The rule is 
of universal application . . . and has invariably been held 
to mean that the party upon whom it is incumbent duly 
fulfils his obligation, notwithstanding protracted delay, so 
long as that delay is attributable to causes beyond his con- 
trol."^ The seller must also be reasonable in regard to 
the relative duties of the buyer. Thus, where under a con- 
tract, goods are to be delivered "as required," the seller 
cannot rescind because of the buyer's delay in requiring 
delivery, without first giving him reasonable notice.* 

Sub-sect, (3). — ^The law of Scotland seems to have Sub-aect. (8). 
been satisfied with intimation to the custodier, without 
acknowledgment by him. The subject has been already 
referred to in another connection." 

Svb'Sect. (4). — ^What is a reasonable hour was formerly Suh-aect (4). 
matter of law ; * now it is a question of fact 

Sub'sect (5). — " The vendor is bound at his own Sub-sect. (5). 



^ Per Lord Watson in ffick y. Raymond and Jttid [1898], A.C. 22 at p. 82. 

' Janes y. OUtbans (1858), 8 Ex. 920, per Pollock, C.B. at p. 922. 

' Com., Sect. 18 anUf p. 92. ''In the ordinary case where goods in the 
hands of a storekeeper are sold by the owner, and a deliyery oraer is giyen 
by him to the buyer, the intimation of the deliyery order by the buyer to the 
storekeeper operates construotiye deliyery, and from that moment constitutes 
the storekeeper custodier, or holder for the buyer, just as before, he was 
custodier or nolder for the seller." — Per Lord President Inglis in Black y. 
Incorporation of Bakers {1^^1\ 6 Macp. 186 at p. 141. "I haye no doubt 
that the deliyery order, with due notice to the custodier, is cood oonstructiye 
deliyery. '* — Per Lord Ardmillan, 6 Macp. at p. 144. See aOso Eadis y. Mac- 
kinlay (7th February 1815), F.C. ; Laurie y. Black (1831), 10 Sh. 1 ; Connal 
and Co. y. Loder (1868), 6 Macp. 1095 ; Bell's Com. i. 195, and M'Laren's 
note. As to the law of England see Wood y. Manley (1884), 11 A. & £. 84 ; 
Salter y. Woolams (1841), 2 M. & G. 650 ; Wood y. Tassell (1844), 6 Q.B. 
284 ; BvddU y. Qrem (1857), 27 L. J. Ex. 88. 

^ Sta/iiup y. Macdonald (1843), 6 M. & 6r. 598. In this case the jury had 
found as a matter otfact that a tender of a quantity of oil at half-past eiffht 
o'clock on a Saturday night was unreasonable. The Court held that such a 

Suestion should not haye been left to the jury, but was a matter of law to be 
etermined by the Court, and that in law the hour was reasonable. The 
sub-section alters this rule. 
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Sect 29. expense to take the steps necessary for implementing bis 
obligation to deliver." ^ Strange to say, tbere is no direct 
authority on tbis subject in tbe common law of England, 
and an American case is cited by Benjamin.* Where the 
goods axe to be shipped " free on board " the seller must 
bear the expenses of shipment.* Where a document of title 
is given or tendered as delivery, it must be free from lien 
or charges in favour of the custodier of the goods, and in 
any case, in the absence of contrary agreement, the seller 
is bound to free the goods from such charges and enciun- 
' brances.* 



Sect. 30. 30. — (1.) Where the seller delivers ^*^ to the buyer 

delivbrt op a quantity, of goods less than he contracted to sell, 

QUANTiTT. the buyer may reject ^^ them, but if the buyer 

accepts ^""^ the goods so delivered he must pay for them 

at the contract rate.^**^ 

(2,) Where the seller delivers ^"^ to the buyer a 
quantity of goods larger than he contracted to sell, 
the buyer may accept ^''^ the goods included in the 
contract and reject ^^ the rest, or he may reject the 
whole. If the buyer accepts ^*^ the whole of the goods 
so delivered he must pay for them at the contract 
rate.<*^ 

(3.) Where the seller delivers ^*^ to the buyer the 
goods he contracted to sell mixed with goods of a 
diflFerent description^'^ not included in the contract, 
the buyer may accept ^''^ the goods which are in accord- 

^ M. p. Brown on SaU, p. 200. See also Bell on Sale, p. 79 ; Story on 
SaXe, Sect 297a ; French Civil Code, Art. 1608. The illustrations of the law 
of Scotland, cited by M. P. Brown, relate exclusively to heritage. 

* CoU V. Kew (1848), 20 Verm. 21.— BenjamiD, p. 707. But see Playford 
V. M&rcffr (1870), 22 L.T. N.S. 41. 

' Stock V. iTiglia (1884), 12 Q.B.D. 564, per Brett, M.R., at p. 573 ; Affd. 
(1885), 10 App. Ca. 263. 

* Sect 12 (3). See Playford v. Mercer (1870), 22 L.T. N.S. 41. 
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ance with the contract and reject ^^ the rest, or he may Sect 30. 
reject the whole. 

(4.) The provisions of this section are subject to 
any usage of trade, special agreement, or course of 
dealing between the parties.<^ 

Notes. 

(a) "Delivery.'' Defined Sect. 62 (1), "The seller does not 
comply with his contract by the tender or delivery of either 
more or less than the exact quantity contracted for, or by send- 
ing the goods sold mixed with other goods." ^ 

(b) Bisection of goods. See Sect 11 (1) and (2). It has been 
held that where the seller's obligation was to deliver "on or 
before " a certain date, and the buyer's to pay on the completion 
of the delivery, a partial delivery before the date specified did 
not necessarily involve acceptance of the part by the buyer so as 
to preclude him afterwards rejecting on the ground that the 
remainder of the seller's obligation had not been implemented.^ 
A contrary rule was laid down in a more recent case,' and the 
latter rule seems embodied in the closing words of Sub-sect 
(1) (See Com. t«/ra, p. 144). A testing of the goods, though 
made for the purpose of ascertaining the quality (not the 
quantity), does not appear to preclude the buyer from afterwards 
rejecting under Sub-sect (2).* 

(c) " Acceptance,'* See Sect 86 and note {h) supra, 

(d) " The contract rate." The acceptance by the buyer of a 
quantity smaller or larger than that in the contract, forms a new 
contract, and the ordinary rule would be pajonent according to 
valued But the section fixes the value at the contract rate 
which, in the common case, forms the best criterion. 

{e) "Description," In this section and in Sect 14 (1) 
" description " refers to the nature of the goods themselves {i,e, 
the kind of goods), not to the manner in which the species is 

^ BeDJamin, p. 696. 

» WaddingUm v. Olivw (1806), 2 B. & P. 61. 

> OxendcUe v. Wetherdl (1829), 9 B. & C. 886. 

* Ounliffe v. Harriaon (1861), 6 Ex. 908. See CJoif., Sect 86 infra, p. 170. 

' ** When some of the goods have been delivered, and the vendee does not 
return them upon the failure of the vendor to perform his part of the contract, 
the latter may bring an action for the vaZiu (not the stipulated price) of those 
goods."— Per Bayley, J., in Shipton v. Casaon (1826), 6 B. & C. 878 at 
p. 888. 
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Seet 30. represented in written or spoken language. The latter is 
meaning in Sects. 18, 14 (2), and 18 (Rule 5). 
(/) See Sect. 66 and Com. 'poii, p. 258. 



the 



Sub-sects. (1) 
and (2). 
Law of Scot- 
land. 



Jaffray v. 



Richardson v. 
Hoscoe, 



Ritchie. 



Commentary. 

The law of Scotland as to Sub-sects. (1) and (2) 
appears to have been assumed. If the rules embodied in 
these sub-sections formed part of the law of England prior 
to the Act, they should d fortiori have applied to Scotland, 
where the buyer's power of rejection is much greater.^ 

The principle of the first sub-section was recognised in 
Jaffray Y. Boag^ (1824), where a cask of oil was alleged by 
the buyer to be five gallons short of the invoice quantity. 
In intimating this to the seller, the buyer proposed a new 
arrangement, and afterwards pleaded that the seller's silence 
inferred his acquiescence. The Court held that the buyer, 
by selling the cask, had passed from any objection to the 
quantity, and was bound to pay the full contract price. In 
Richardson v. Roscoe and Rigg^ (1837), commission agents 
advised their principals of a purchase of seal oil according 
to order, but afterwards sent an invoice for about half the 
quantity, which the principals declined to take. It turned 
out that the agents had diverted the remainder of the oil 
to an alleged prior order from other principals, a proceeding 
which in law converted them, in a question with the buyer, 
into principals selling on their own account.* It was held 
that the buyer was not bound to accept a less quantity than 
that ordered. In Jaffiv, Ritchie^ (1860) the main ques- 
tion was as to the substitution of jute for fiax, but the seller 
urged that only a very small proportion of the goods were 
not of the description ordered. Lord Justice-Clerk Inglis, 
whQe regretting that the facts had not been more accurately 
ascertained, held that " on clear principles of law the pur- 



^ See Com., Sect. 11 anUy p. 52. 
« 3 Sh. 875 (N.E. 266). 
» 15 Sh. 952. 



^ On this point see Ireland v. Livingston (1872), L.R. 5 H.L. 395, per 
Lord Blackburn at p. 410, and Robinson v. MolleU (1875), L.R. 7 H.L. 802. 
» 23 D. 242. 
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suers must prevail, because there had been a breach of Sect 30. 
contract on the part of the seller in failing to deliver the 
commodity bargained for to its full extent" ^ 

Where several separate articles are included in the same Separate 
contract, the buyer is not bound to accept part if the whole "^^^®^ 
cannot be delivered,^ unless the contract contemplates a 
separation of the obligations ^ or the buyer acquiesces in a 
partial delivery.* 

In Scotland, a breach of contract arising from defective Relation of 
quantity in deliveries, made in single bulk or simultaneously, q^tyf ^ 
was generally treated as subject to the same rules as a breach 
arising from defective quality. If the buyer did not time- 
ously reject the goods and repudiate the contract, he was 
held to have passed from the objection and to be liable in 
the full contract price.* But in the case of defective 
quantity, a principle resembling the buyer's alternative 
remedies under this Act ® may be gathered from the House 
of Lords judgment in Robertson v. Harford Brothers and Co^ 
(1832), where Lord Chancellor Brougham said : ** If I buy a 
dozen of wine and I only get ten — if I drink the ten 
bottles and am called upon to pay for twelve, it is absurd 
to say you must pay for twelve — you ought to have taken 
the objection when the ten bottles came, and said, this is 

^ 28 D. at p. 249. The following Scottish cases also relate to deliyeries 
alleged to have been defective in quantity — Shewell ▼. Mowbray (1678), Mor. 
14233 ; SmUh y. NapUr (1804), Hume, 388 ; CkUletly v. Child (1824). 3 Sh. 
142 (N.E. 95) ; Whitaon y. Neilson and Co, (1828), 6 Sh. 679 ; Schuurmans 
and Son y. Stephen and Sons (1832), 10 Sh. 889 ; Fraser^v. OiUram (1834), 
13 Sh. 84. 

> Champion y. Short (1807), 1 Camp. 53 ; Hamilton y. Hart (1830), 2 Sh. 
596. In the latter case two horses sold together, were held to have been sold 
as a pair, and one of them prorin^ unsound, the buyer was found entitled to 
i-eject the other. The same principle operates in favour of the seller. Thus 
in miioU y. Thomas (1888), 8 M. k W. 170, Parke, B., said : "That was a 
joint order for common steel and cast steel ; the effect of such a joint order, 
unless explained, would be to make it one entire contract, since we must 
assume that one article would not have been furnished at one stipulated price 
unless the other had been agreed to be paid for at the other price —8 M. k W. 
at p. 176. 

i Hall and Sons v, ScoU (1860), 22 D. 418 ; Linn y. Shields (1868), 
2 Macp. 88 ; Higgin y. Pumpherston OU Co, Ltd, (1893), 20 Ret. 532. 

< Smith y. Napier (1804), Hume 838 ; Bragg y. CoU (1821), 6 Moore 114. 

» As in Jaffray y. Boag (1824). 3 Sh. 376 (N.E. 266), referred to in text 
supra. " See Sect 11 (2). 

' 6 W.S. 1, reversing Court of Session judgment sub nom, Harford Brothers 
and Co. v. Bobertson (1831), 9 Sh. 852. 
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Seet 30. 



Waddington 
V. Oliver, 



Its'relation to 
the present 
Act and to the 
law of Scot- 
land. 



Effect of sec- 
tion upon 
instalment 
deliveries. 



not a dozen — here are only ten. That applies if I had 
bought wine expecting it of one vintage and it turned out 
to be of another, and expecting it was good though it 
turned out to be bad. It is too late to take the objection." * 

In the English case of Waddington v. Oliver^ (1805), 
the plaintiff delivered 12 bags of hops on 12th December 
in part performance of a contract to deliver 100 bags on or 
before Ist January. His demand for immediate payment 
of the price of the 12 bags was held premature, the contract 
time not having expired. The contract seems to have con- 
templated a single delivery of the whole quantity, and 
therefore the buyer was not entitled to demand a part 
without taking the whole.' It is doubtful if this judg- 
ment could now be maintained, in view of the express 
provision of the first sub-section, that, if goods are accepted, 
they must be paid for at the contract rate.* The rule in 
Scotland seems to be in accordance with the sub-section. 
In the circumstances of WaddingtorCs Case the seller is not 
bound to make a partial delivery, but if such delivery is neces- 
sary, e,g, on account of the bulky or ponderous nature of the 
goods, or if, in any circumstances, it is made with the buyer's 
consent, the seller is entitled to obtain in exchange, a pro- 
portion of the price corresponding to the part delivered.* 

In instalment deliveries where the seller fails in the first 
delivery, and thus commences with a breach, it was held 
in Hoare v. Bennie^ (1859) and ffanck v. Mvller^ (1881) 
that the buyer might cancel the whole contract on giving 
notice. The question is not free from diflBculty,* but, assum- 



1 6 W.S. at p. 25. 2 2 B. & P. N.R. 61. 

' *' If a man contracts to buy 150 quarters of wheat he is not at liberty to 
caU for a smaU portion without being prepared to receive the whole quantity." 
—Per Wilde, C. J., in Kingdom v. Cox (1848), 5 C.B. 522 at p. 526. 

« And see before this Act Oxendale y. Wetherell (1829), 9 B. & C. 886 ; 
Colonial Insurance Co, ▼. Adelaide Marine Insurance Co. (1886), 12 App. 
Cas. 128. 

" ** In many cases strict adherence to the rule of payment on delivery,, 
where subjects are of such bulk that they must be delivered in parcels, would 
cause ^reat inconvenience, and therefore in practice this is seldom required,, 
but it IS nevertheless the strict legal right of parties." — Per Lord Justice-Clerk 
Inglis in ffall and Sons v. ScoU (1860), 22 D. 413 at p. 420. See alsO' 
Linn v. Shields (1868), 2 Macp. 88, per Lord Justice-Clerk Inglis at p. 93. 

•5H. &R. 19. 7 7Q.B.D. 92. 

^ It is discussed in connection with Sect. 81 Com. post, p. 149. 
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ing the law to be correctly stated, the buyer's remedy of Sect, 30. 
rejection seems a consequence of this section as well £is of 
Sect. 81. K the seller has a right to receive payment at 
the contract rate for the goods actually delivered, such right 
will result from Sub-sect. (1) of this section. 

In connection with quantities difficulties often arise from 
the use of special or approximate words such as " cargo," " say 
from," " about," " not less than," " more or less," " averag- 
ing," etc.^ Among Scottish cases is that of Tancrtd, Arrol, 
and Co, v. 7%e Steel Co, of Scotland^ (1890), where it was 
held that a contract to supply "the wfiole of the steel 
required by you for the Forth Bridge " was not limited by 
the subsequent words, " the estimated quantity of the steel 
we understand to be 30,000 tons more or less'' " I think," 
said Lord President Inglis, " these are mere words of 
expectation, or understanding, or estimate, but they certainly 
do not limit the very emphatic words with which the 
contract begins." * In the House of Lords the judgment of 
the Court of Session was unanimously affirmed.^ In the 



Words in con- 
tract denoting 
quantity. 

Tancred, 
Ami, and Co, 
V. Sted Co. 
of Scotland. 



^ A list of such words with iUuatrative cases will be found in Chalmers' 
Commentary on the Act. p. 177. 

'17 Ret H.L. 31. In Court of Session, fuhncnn. Steel Co, of Scotland y. 
Tancred, Arrol, and Go,, 16 Ret. 440. 

3 16 Ret at p. 451. See also Walla and Co. v. Oreenshields and Co. (1875), 
Sh. Ct Glasgow, Guthrie's Sel. Ca. 1st ser. 527. 

* Lord Shand in the Court of Session specially referred to and founded on 
the following authorities, OwUlim y. Daniel (1835), 2 C. M. & R. 61 ; 
M*Connal v. Murphy (1873), L.R. 5 P.C. 203 ; Brawley v. United States 
(1877), 6 Otto Amer. Rep. 168. The cases of Luming v. Smith (1851), 16 
A. & E. 275, and Morris v. Levismi (1876), L.R. 1 C.P.D. 155, which had 
been cited in argument, were considered by Lord Shand to be special and not 
applicable (16 Ret at p. 457). In the American case of Brawley y. United 
States^ approved of in The Steel Co.'s Case {supra), the Supreme Court of the 
United States laid down the following niles : — " Where a contract is made to 
sell or fiunish certain floods identified b^ reference to independent circum- 
stances, such as an entire lot deposited in a certain warehouse, or all that 
may be manufactured by the vendor in a certain establishment, or that may 
be shipped by his agent or correspondent in certain vessels, and the quantity 
is named with the qualification of * about' or 'more or less,' or words of 
like import, the contract applies to the specific lot ; and the naming of the 
quantity is not regarded as in the nature of a warranty, but only as an 
estimate of the pro^ble amount in reference to which gooa faith is all that ia 
required of the party making it . . . But when no such independent circum- 
stances are referred to, and the engagement is to fUmish goods of a certain 
quality or character to a certain amount, the quantity specified is material 
and governs the contract The addition of the qualifying words 'about,' 
' more or less,' and the like, in such cases, is only for the purpose of providing 
against accidental variations arising from slight and unimportant excesses or 

L 
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Sect 30. 

N(yrth British 
Oil Co. V. 
Stoann, 



Sab-sect (8) 
Extension of 
previous law. 



case of North British Oil Co. v. SiDann^ (1868) a contract 
to supply as much cannel coal (within certain limits) as the 
pursuers (a manufacturing company) might "require," was 
interpreted, not to mean as much as the pursuers should 
demand, but as much as they should require for the purpose 
of their manufacture.^ 

Further cases illustrative of Sub-sects. (1) and (2) are 
noted below. * 

The rule of Sub-sect (3) as to mixed goods probably 
goes a step further than the common law of England. It 
is clear that, prior to the Act, a buyer was not bound to 
keep goods where there was risk, trouble, or expense in 
separating the contract goods from those with which they 
were mixed.* The Act empowers the buyer to reject in 
every case. 



deficiencies in number, measure, or weight If, however, the qualifying 
words are supplemented by other stipulations or conditions which give tnem 
a broader scope or a more extensive significancy, then the contract is to be 
governed by such added stipulations or conditions, as if it be agreed to 
furnish so many bushels of wheat, more or less, according to what the party 
receiving it amUl require for the use of his miU.'* — Per Mr. Justice Bradley, 
6 Otto at pp. 171, 172. ^ 6 Macp. 835. 

* Another application of ** required *' will be found in Taneredj Arrol, and 
Co. V. Steel Co. of Scotland (1890), 17 Ret H.L. 81. See also the opinion of 
Mr. Justice Bradley quoted mvpra. 

' SvJb-aed. {1).—Iteuter y. Sola (1879), 4 G.P.D. 289, where the contract 
was for 26 tons Penang pep^r, only 20 tons of which complied with the 
terms of the contract as to shipment. The buyer was held entitled to reject 
the 20 tons ; Richardson v. Dunn (1866), 2 Q.B. 222, where 152 tons of coal 
were delivered and retained on an order for 200 or 300 tons ; Oxendale v. 
WethereU (1829), 9 B. & C. 386, where the buyer kept 180 bushels wheat 
delivered under a contract for 250. These cases illustrate the latter part of 
the sub-section. The case of Oxendale v. WethereU was approved by the 
Privy Council in The Colonial Insurance Co. of New Zealand v. Adelaide 
Marine Insurance Co. (1886), 12 App, Ca. 128. 

Sub'Sect. (2).— In Cross v. £glin (1881), 2 B. & Ad. 106, an order was 
ffiven for " about 800 quarters, more or less, of foreign rye," and " 50 quarters 
foreign red wheat." The buyers were held entitled to reject a delivery of 345 
quarters of the one, and 91 quarters of the other. In Ilart v. Mills (1846), 
15 M. k W. 85, the order was for four dozen wine, and eight dozen were 
sent ; it was held that the whole mieht be returned. In Cunliffe v. Harrison 
(1851), 6 Ex. 903, fifteen hogsheacLB of claret were delivered instead of ten. 
Parke, B., said '* the delivery is no performance of the contract, for the person 
to whom the hogsheads are sent cannot tell which are the ten that are to be 
his ; and it is no answer to the objection to say that he may choose which 
ten he likes, for that would be to force a new contract upon nim " (6 Ex. at 
p. 906). 

* Levy v. Cfreen (1857), 8 E. & B. 575 (crockery ware in a crate containing 
articles in excess of the order and of a different pattern) ; Nicholson v. Brad- 
fidd Union (1866), L.R. 1 Q.B. 620 (coal partially delivered in terms of 
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The use of the word " mixed " implies that the goods are Sect 80. 

mingled in one covering or package, or are delivered in ** Mixed de- 

such a manner as of necessity to involve trouble in the ^®^' 
separation. The delivery of goods additional to the contract 
quantity, but in separate lots, ceinnot be properly called 
a mixed delivery. 



31. — (1.) Unless otherwise agreed, the buyer of Sect 31. 

Instalmbni 
deliveribs. 



goods is not bound to accept delivery <^> thereof by ^''^^^^^^^'^ 



instalments.^^ 

(2.) Where there is a contract for the sale of goods 
to be delivered by stated instalments, which are to be 
separately paid for,^""^ and the seller makes defective 
deliveries ^^ in respect of one or more instalments, or 
the buyer neglects or refuses to take delivery of or 
pay for one or more instalments, it is a question in 
each case depending on the terms of the contract and 
the circumstances of the case, whether the breach of 
contract is a repudiation ^'^ of the whole contract or 
whether it is a severable breach giving rise to a claim 
for compensation ^*^ but not to a right to treat the 
whole contract as repudiated. 

Notes. 

(a) ''Delivery:' Defined Sect 62(1). 

(b) This sub-section leads to the same result as Sub-sect (1) 
of Sect 30. A buyer is not bound to accept a less quantity 
than that contracted for. The rule may, however, be varied by 
*' usage of trade, special agreement, or course of dealing " [Sect. 
SO (4)].^ If the buyer accepts and retains an instalment he will 

contract, but seller aften^'ards *' shoots in " a lot of a kind not contracted 
for, which gets mixed with the first delivery). See also Rylands v. Kreitman 
(1866), 19C.B. N.S. 651. 

* See fFhUson v. NeUaon and Co, (1828), 6 Sh. 579. In many cases the 
weight or bulk of the goods preclades delivery in one lot. On the other hand, 
a buyer is not (apart from agreement) entitled to call for a portion of the 
goods without beinff prepared to receive the whole — Kingdom v. Cox (1848), 
5 C.B. 522, per Wilde, J., at p. 526. See Com., Sect 30 arUe, p. 144. 
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Sect. 31. be liable for the price at the contract rate, even if there should 
afterwards be a breach on the part of the seller in regard to the 
remaining instalments.^ 

(c) ^^Separaidy paid fcT,^' In Scotland, in the absence of ex- 
press or implied agreement, the strict rule is that payment is due 
for each instalment as delivered.* The rule in England prior to 
the Act seems to have been different : " Where there is an entire 
contract to deliver a large quantity of goods consisting of dis- 
tinct parcels within a specified time, and the seller delivers part, 
he cannot, before the expiration of that time, bring an action to 
recover the price of that part delivered because the purchaser 
may, if the vendor fail to complete his contract, return the part 
delivered. But if he retain the part delivered after the seller has 
failed in performing his contract, the latter may recover the 
value of the goods which he has so delivered." * 

{d) ^^ Defective deliveries" These may be by way either of 
short quantity or total failure in delivery. 

(«) " R^fudiaiumy' ^^compensation" Compare with Sect. 11 
(1) (6), and see definition of ^^ warranty" Sect. 62 (1). 



Commentary. 

Difficulties as Continuing contracts, which are now very common in 

conteacte!^"*^ connection with supplies of iron and coal, present difficulties 

which are not satisfactorily met by the present section. 

The conflicting views are embodied in the alternatives pre- 

1 Oxendale v. Wetherell (1829), 9 B. & C. 886, modifying or correcting 

fTflMWingitonv. OKt?6r(1806),2 B.&P. N.R.61. See Com., Sect 80 an^e, p. 144. 

^ It has been laid down in Scotland that where the character of the goods 

or the terms of the contract justify a delivery in lots or instalments the strict 

rale is payment for each lot as delivered, though, apart from contract, payment 

is seldom, required. See dicta of Lord Justice-Clerk Inglis in Hall and Sons 

• V. ScoU (1860), 22 D. at p. 420 ; and in Linn v. Shields (1868), 2 Macp. at 

;p.'98. If over-payments oT certain instalments of the price are made through 

. mutual error, these . may be corrected in a subsequent accounting — Bairn's 

' . TrusUes y.,Baird (1877), 4 Ret. 1005. 

« Per lParke,.J., in Oxendale v. Wetherell (1829), 9 B. & C. 386 at p. 887, 

* .. quoted in Colonial Insurance Co. of 'Ne%o Zealand v. Adelaide Marine Insur- 

jince Co. '(1886), 12 App. Ca.. at p. 188. In the dictum quoted, there is 
•apparently an attempt to reconcile Oxendale's Case with the earlier case of 
-• Waddinffton v. Oliver (1805), 2 B. & P. N.R. 61, but the latter case presents 
difficulties which are'referfed to elsewhere. See Com., Sect 80 ante, p. 144. 
The same difficulties suggest themselves in connection with the statement of 
Benjamin, that the buyer " may return the parcels first received if the later 

• ' . deliveries be not made " {SdlCt p. 898). What, it may be asked, Ib the 

buyer's relation to the first I3arcel8 while in his possession ? Are they only 
:'•.•.. tentatively and conditionally accepted, or are they not accepted at all I The 

-. . Act seems to support the Scottish rule. 
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sented by the second sub-section, but we are not much Sect 31. 
aided by the statement that it depends on the terms of the 
contract and the circumstances of the case which of the 
alternatives is to be adopted. Where there is a breach of 
an instabnent delivery or of an instalment payment, is the 
seller or buyer not in fault entitled to declare himself re- 
lieved from all further obligations under the contract, or is 
he bound to treat the instalment as a separate contract and to 
continue to implement his obligations in respect of the remain- 
ing instalments ? In the latter case, it is clearly his duty to 
ascertain and possibly minimise the loss arising from the 
particular breach, by going inmiediately into the market and 
selling or buying, as the case may be, against the party in 
fault. But the question is generally complicated by varia- 
tions upon the terms of the original contract arising from 
mutual convenience or from forbearance on the part of seller 
or buyer. It may suit both parties to delay deliveries or 
to alter the quantities ; or one of the parties, with the ac- 
quiescence of the other, may depart from the strict terms of 
the contract The questions thence arising require for their Different legal 
solution the application of legal principles, which differ j^J^^^^^ 
considerably in England and Scotland. Thus, in England, ScoUiwd. 
it is said that " a breach by the party suing is a breach of 
only a part of iht consideration moving from him, and such 
a breach may be compensated in damages without any 
necessity for annulling the whole contract." ^ This is an. 
application of the doctrine of " Consideration," a doctrine 
which the law of Scotland does not recognise,* and not only. . 
so, but the principle enunciated in the dictum is incon-^ 
sistent with the option given to the purchaser in Scotland 
under Sect. 1 1 (2). Again, where the terms of the contract . 
have not been strictly adhered to, it is necessary in England • 
to enquire whether the alteration was of mutual consent,, oi! * 

arose from the forbearance of one of the parties. If .of 
mutual consent, or if the party benefiting by the forbear- . 
ance is the plaintiff claiming full implement, it may be 

1 Per Brett, L. J., in Beuler v. Sala (1879), 4 C.P.D. 289 at p. 257. 
* See Notes on the English doctrine of *' Consideration," Appendix III. ' . , 

post, p. 341. 
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SeetSl. 



Conflicting 
decisions in 
England. 



found that the original contract is rescinded, and that the 
alteration, being in law a new contract, is void under the 
Statute of Frauds or the corresponding provisions of this 
Act.^ No such question can arise in Scotland, neither the 
Statute of Frauds nor Sect. 4 of this Act having any appli- 
cation.^ A third principle having no counterpart in Scot- 
land, is suggested by the wording of the present section, 
which seems founded on the English distinction between a 
condition and a warranty, or, in other words, between a 
contract and a " collateral agreement.*' * 

The English decisions are not easily reconciled with them- 
selves, and therefore, even apart from the differences in 
principle above referred to, they are not to be relied on as 
illustrating the law of Scotland. In Hoare v. Bennie^ 
(185i9) the seller failed to give full delivery of the first 
instalment, and in Honck v. MuUer^ (1881) the buyer failed 
to accept delivery of the first instalment In both cases 
it was held that delivery and acceptance at the time 
specified were conditions precedent, a breach of which en- 
titled the party not in fault to repudiate the whole con- 
tract* But in the interval between these two cases it was 
decided in Simpson v. Crippin'' (1872) that a breach by the 
buyer in regard to one of the instalments ^ did not justify 
the .seller in rescinding the entire contract. A similar 
judgment was given in Freeth v. Burr^ (1874), where Cole- 
ridge, C. J., said : " In Cfiwes of this sort where the question 
is whether the one party is set free by the action of the 
other, the real matter for consideration is whether the acts 
or conduct of the one do or do not amount to an intimation 
of an intention to abandon and altogether refuse perform- 
ance of the contract" ^^ These conflicting decisions were 

1 Sect. 4. See Ogle v. Earl Vane (1868), L.R. 3 Q.B. 272 ; Hickman v. 
Hayjies (1875), L,R. 10 C.P. 598 ; Plevina v. Dmcning (1876), 1 C.P.D. 220 ; 
Benjamin, pp. 189, 692. 

* See Notes on the history of the Statute of Frauds, App. III. post, p. 343. 
' Compare this section with Sub-section 11 (1) {h), and contrast with Sub- 
section 11 (2) embodying the Scottish rule. 

< 6 H. & N. 19. « 7 Q.B.D. 92. 

• See a]80 EmUr v. Sa;ia (1879), 1 C.P.D. 239. ^ l.r, g q.b. 14. 

" In this case, as in the others previously mentioned, it was the JiTst instal- 
ment. • Ii.R. 9C.P. 208. 

^» L.B. 9 C.P. at p. 213. See also Brandt v. Lawrence (1876), 1 Q. B.D. 844. 
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supposed to be reconciled by the House of Lords judgment Sect 31. 
in Mersey Steel and Iron, Co, v. Naylor^ (1884), where the Mersey sua 
breach was on the part of the buyer in refusing to make v!^/^.^' 
payment of the first instalment under the mistaken im- 
pression that he was prevented from doing so by a petition 
having been presented for the winding up of the selling 
company. The principle stated by Lord Coleridge * in the 
passage above quoted, was approved of both in the Court of 
Appeal and in the House of Lords. Lord Selbome stated 
the test thus : ** You must look at the actual circumstances 
of the case in order to see whether the one party to the 
contract is relieved from its future performance by the con- 
duct of the other. Tou must examine what that conduct 
is, so as to see whether it amounts to a renunciation, to an 
absolute refusal to perform the contract, such as would 
amount to a rescission if he had the power to rescind, and 
whether the other party may accept it as a reason for not 
performing his part" * 

In reference to this last decision the editors of Benjamin 
[4th edition] say "an intelligible principle having been 
arrived at, it is unnecessary to attempt to reconcile the 
conflicting decisions in Hoare v. Bennie, Simpson v. Crippin, 
and ffonck v. Muller, Each case may possibly be sup- 
ported on the particular facts there presented."^ The 
principle referred to is embodied in the section now under 
consideration, but, as cdready suggested, it does not carry us 
far. To say that each case is to be decided with reference 
to its own circumstances, does not materially guide us in 
applying the law to the circumstances. 

In applying the section to Scotland it is to be noted Application of 
that its terms do not necessarily involve the construction sa)tUmd. 
which has been given in England to this class of contracts, 
and, as above observed, there are various reasons why, in 
this instance, English case-law is of comparatively little 
value. It will be found that, as a rule, greater regard is 

1 9 App. Ca. 434. 

3 III Freeth v. Burr (1874), L.R. 9 C.P. 208 at p. 218. 
> 9 App. Cas. at p. 438. 
* Benjamin, p. 590. 



152 



SALE OF GOODS ACT 1893. 



Sect. 31. 



Contrast be- 
tween Scottish 
and English 
cases. 



Scottish 
decisions. 

Barclay v. 
Anderston 
Foundry Co, 



paid in Scotland than in England to the unity of the con- 
tract, and the mutuality of its obligations.^ 

Most of the English cases turn upon the question 
whether a branch of an instalment is separable, so as to 
preserve intact the remaining instalments in face of 
declared repudiation by the party not in fault In no 
Scottish case has a principle been recognised approaching 
to that of Simpson v. Crippin ^ where, notwithstanding an 
admitted breach of an instalment on the part of the buyer, 
and an immediate repudiation of the whole contract on the 
part of the seller, the latter was held bound in regard to 
remaining instalments, just as if no breach had taken place.^ 
In one case in Scotland, to be afterwards noticed,* the 
agreement expressly bore that each instalment should 
form a separate contract, yet, even here, the question was 
not whether there was rescission of the whole, in conse- 
quence of a breach of one, but whether there was con- 
structive mutual abandonment of all obligations so far as 
not implemented. 

The Scottish law on the subject is practically confined 
to five cases, three of which are of very recent date. 

In Barclay v. Anderston Foundry Co} (1856) extensive 
changes were made of mutual consent, both in the time of 
delivery and the mode of payment. Bills by the buyer for 
the price having been dishonoured, an entirely new arrange- 
ment for payment was entered into, after which the buyer 
demanded the remaining instalments. The sellers resisted, 
on the ground that the new arrangement inferred an 
abandonment of any further right or obligation under the 

^ " It is very important that we should express our determination to abide 
by the well-established rule of Scotch law, that, in mutual contracts, there is 
no ground for separating the parts of the contract into independent oblige- 
ments, so that one party can refuse to perform his part of the contract, and 
yet insist upon the other performinff his part The unity of the contract 
must be respected." — Per Lord Benholme on Tumbull v. M*Lean and Co, 
(1874), 1 Ret 730 at p. 739. See also Lord Justice-Clerk Moncreiff to the 
same effect at p. 738. * (1872) L.R. 8 Q.B. 14. 

' '* To say that where a contract is to be implemented by instalments, the 
furnishings of one month are totally independent of the next, is an egregious 
fallacy."— Per Lord Neaves in Tumbull v. JPLean and Co. (1874), 1 Ret 
780 at p. 739. 

* Higffin v. Pumpherston (HI Co. Ltd. (1893), 20 Ret 632. 

» 18 D. 1190. 
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original contract The buyer did not deny the sellers' right Sect 31. 
to repudiate, but urged that they should have given distinct 
notice at the time of the breach, of their intention to do so. 
This plea was negatived.^ 

In Twmbrdl v. M* Lean arid Co} (1874) there were, in TurnbuUv, 
like manner, innovations of mutual consent upon the terms (j^^ ^ ^ 
of the original contract The question, however, arose, not 
out of these, but out of a refusal by the buyer to make pay- 
ment of one of the instalments until certain counter claims 
at his instance, which turned out to be unfounded, had been 
settled. The sellers there and then repudiated the whole 
contract so far as not implemented, and they were held 
entitled to do so. 

In Higgin v. Pumpherston Oil Co. Ltd? (1893) the Higginv. 
contract was for 20 tons paraflSn-wax in instalment de- quo^jm!^ 
liveries over twelve months, with an express provision, 
which did not occur in any of the previous reported cases 
either in England or Scotland, that " each delivery shall 
constitute a separate contract." No deliveries were made 
or asked during the first six months, and only 3 tons 
were asked and delivered during the second six months, 
but at the close of the twelve months the buyer insisted 
upon delivery of the remaining 17 tons. The sellers 
resisted the claim, but offered 2 tons, being more than the 
proportion effeiring to the month. The Court held that 
the buyer had no claim beyond the amount offered. It 
was found that there were twelve distinct contracts, but 
this circumstance did not affect the principle of the decision, 
which was that the parties, by their conduct, had released 
each other of their respective obligations, so far as these 
had not been implemented. 

In Barr v. Waldie^ (1893) there was no provision that Barry, 
each instalment should form a separate contract, and, ^ ^ 
although the point did not directly arise, it seems to have 

^ " In a continuing contract such as this, it seems to me that a persevering 
neglect to make the periodical payments stipulated for, in consideration of 
the obligations undertaken to make periodical deliveries of the article sold, 
did not require previous notice to entitle the seller to act on the footing of 
the contract being at an end." — Per Lord Cowan, 18 D. at p. 1198. 

« 1 Ret. 730. » 20 Ret 582. * 21 Ret 224. 
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Seet 31. been assumed that the contract was indivisible. The 
attention of the Court was chiefly directed to the question 
whether a stipulation for delivery of 2500 tons coal "in 
equal monthly quantities, in lots of 300 tons maximum," 
gave an option to the buyer to fix the equal deliveries at 
any quantity he chose under the maximum. This was 
held to be an unreasonable interpretation, and, therefore, the 
Court read into the contract a provision that each monthly 
instalment should amount as nearly as possible to 300 
tons. The soundness of this part of the decision can 
scarcely be questioned, but the case goes further, and seems 
to assume that the contract became ipso facto null by the 
failure timeously to take delivery.^ 
iTdandY, In Ireland and Son v. T/ie Merryton Coal Coi? (1894), 

Ci^Ja^ the contract was for 3000 tons coal "in average monthly 
quantities over the next four months." It was held that 
the sellers were not bound to deliver 3000 tons irre- 
spective of the period of delivery, but that the contract 
was for four monthly deliveries of about 750 tons each. 
"I regard the contract," says the Lord Ordinary (Stor- 
month Darling), " as one contract, and not four contracts ; 
but I think the deliveries "were to be spread over the four 
months in nearly equal proportions, with the result that, if 
the purchaser failed to take something like the proper 
proportion in any month, he was not entitled to demand 
delivery of that quantity in succeeding months."* This 
view was adopted by the Court, but it is open to the 
observation that there is very little difference between four 
separate contracts for 750 tons each, and one contract for 
3000 tons, so divided into sections of 750 tons, that no 
obligation under one section can be carried forward into 
another. Starting from the same premises of a united and 
yet divisible contract, the Lord Ordinary and the Court arrived 

^ ** The panuer had a right to the delivery of 300 tons per month, for each 
suocessive month after the date of the contract, until the quantity was ex- 
hausted. The deliveries were to be made monthly in equal quantities. If 
he did not choose to take delivery within these months he had no further right. 
For the contract necessarily expired with the time required for the delivery 
of the total amount"— Per Lord Rutherford Clark, 21 Ret. at p. 228. 

« 21 Ret 989. » 21 Ret at p. 991. 
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at different conclusions. The former thought that in nd Seet 81. 
single month was there such an absolute repudiation of the 
contract as to make it essential for -the party not in fault 
to make an appeal to the market so as to fix the damages. 
The contract in the opinion of the Lord Ordinary " was 
treated by both parties as in full vitality " until within a 
day or two of the close of the whole contract period, 
and, therefore, the damages for short deliveries fell to 
be fixed as at the date of the claim. The Second 
Division, while agreeing that the buyers were ex- 
cluded from any right to arrears of deliveries, not asked 
for during the month to which the deliveries applied,^ held 
in regard to the months in which deliveries were asked and 
not received, that, as the buyers could have gone into the 
market and bought in coal to supply the deficiency, they 
were not entitled to greater damages than the difiTerence 
between the contract price and the market price for the 
month. In a rising market the amount of damages was 
thus greatly lessened.* 

The three more recent Scottish cases above referred to Effect of Act 
agree in an important particular. There was no distinct ^^J^^^ 
repudiation of the contract by the party not in fault, and, 
even where one of the parties urged the other to conform 
more nearly to its terms, this was done, not with the 
object of cancelling the contract or any of its divisions, 
but merely to suit the convenience of the hour. If the 
contract was not cancelled, there was clearly waiver of the 
breach by the party not in fault, and, therefore, if these 
cases are good law, the result is that, not only is time of 
delivery an essential condition in all instalment sales, but a 
breach of the condition cannot be waived by the actings of 
parties. This seems inconsistent with Sects. 11 (2), 58, 
and 55 of the Act 

^ '* There was no breach of contract in not deliverinff what the pursuers 
did not want, did not ask for, and could not take." — rer Lord Trayner, 21 
Ret at p. 993. 

' During the continuance of a contract for a daily supply of coal the 
buyers were held entitled to bring an action for damages for past deficiencies, 
reserring further claims, and were also held entitled after the expiry of the 
contract to bring a second action — Jaekaon v. Catme and Stma (1872), 9 
S.L.R. 617. 
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Sect 32. 32. — (1.) Where, in pursuance of a contract of sale,* 

CARBTBR.^ the seller ^^ is authorised or required^^^ to send the 
goods^^ to the buyer,^^ delivery^*^ of the goods to a 
carrier, whether named by the buyer or not, for the 
purpose of transmission to the buyer is primS, facie ^^^ 
deemed to be a delivery^*^ of the goods to the buyer. 

(2.) Unless otherwise authorised by the buyer, the 
seller must make such contract with the carrier^^ on 
behalf of* the buyer as may be reasonable having 
regard to the nature of the goods and the other 
circumstances of the case. If the seller omit so to do, 
and the goods are lost or damaged in course of 
transit,^^ the buyer may decline^^ to treat the delivery 
to the carrier as a delivery to himself, or may hold 
the seller responsible^*^ in damages. 

(3.) Unless otherwise agreed, where goods are 
sent by the seller to the buyer by a route involving 
sea transit,^*^ under circumstances in which it is usual 
to insure, the seller must give such notice to the 
buyer^ as may enable him to insure them during their 
sea transit, and, if the seller fails to do so, the goods 
shall be deemed to be at his risk during such sea 
transit. 

Notes. 

(a) " G<ynirad of sale " Defined Sects. 1 and 62 (1). 

(b) ''Seller," "buyer," ''goods." Defined Sect. 62 (1). 

(c) "Authorised or required" The rale of Sect. 29 as to 
delivery is here superseded by express or implied contract 
"Authorised" seems to refer to a voluntary act of the seller, 
sanctioned by express or tacit acquiescence on the part of the 
buyer ; " required " is the appropriate word where delivery to the 
buyer is an express term of the contract, or is so implied as to 
form part of the seller's obligation. 
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(<^ ''Delivery" Defined Sect. 62 (1). In the case of un- Sect 32. 
ascertained or future goods, delivery to a carrier is also an 
"appropriation" of the goods to the buyer so as to pass the 
property to him [Sect. 18, Rule 5 (2)]. The sub-section makes 
no distinction between goods delivered to a carrier for transmis- 
sion from one part of England to another, and goods delivered to 
a carrier for transmission to or from a foreign CQuntry. The 
suggestion of Grove, J., in PoirUin v. Porrier^ (1885) that the 
English rule does not apply to consignments from abroad, is 
totally unsupported by authority, and is opposed to the opinion 
of Manisty, J., in the same case.^ 

(e) '^Primdfacie," The general rule yields to evidence of con- 
trary intention, as where the seller reserves the jus disponendi by 
taking the bill of lading to the order of himself or his agent 
[Sect. 19 (2)], or where he altogether prevents delivery by 
making the carrier his own, and not the buyer's agent Even 
where the carrier receives the goods on behalf of the buyer, he is 
not entitled without special authority to accept them in the sense 
of Sect. 85. On the other hand, though the carrier may be the 
seller's agent, the buyer, in the absence of contrary agreement, 
takes the risk of deterioration necessarily incident to the transit. 
(Sect. 88). 

(/) " Contract with the carrier" The rule of this sub-section 



1 Q.B.D. 49 J.P. 199. 

' The Divisional Goart was oomposed of the two judges referred to. Grove, 
J., reasoned thus : " Here the parties know the law and the custom, but to 
apply that law to cases in foreign countries would, to my mind, be not only 
very dangerous, but n^ght be used with very unjust and unfair results, and 
I am of opinion that it is incumbent upon parties in foreign countries to 
deliver to [the buyer or his agent]. It was not necessary to decide the 
point, but Manisty, J., said : " Whether in the case of an order being given 
to a foreigner for certain goods to be sent to agents abroad, or direct to the 
person giving the order in England, delivery to a foreign railway company at 
the place where the consignor resides is a good delivery to the consignee or 
agent, is a question of great importance, ana I should feel very sorry to throw 
doubt upon what is settled law so far as this country is concerned. If I order 
goods from a person abroad, and these goods are sent to me by the ordinary 
mode of carriage, the question of delivery is governed, in my opinion, by the 
same principles as govern delivery to a carrier in this country " (49 J. P. at 
p. 199). In Brown v. Hodgson (1809), 2 Camp. 86, the Attorney-General of 
the day attempted to establish the converse proposition, and aistinguished 
between goods sent from one part of England to another, and goods sent from 
England to a foreign country. He argued that in the former case delivery 
to the carrier was delivery to the consignee, but in the latter, the risk was 
still the consignor's till the goods reached their destination. The bill of 
lading, however, bore that the goods were shipped ** by order and on account 
of" the consignee, and Lord Ellenborough could ''recognise no property but 
that reoogni»Ml by the bill of lading. " In Scotland, the uiw of the sub-section, 
whether applied to imports or exports, has never been in doubt. See e,g. 
Pnnee v. Fallot (1680), Mor. 4932, and Com. infra, p. 169. 
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Sect 32. is based on the cases noted below.^ The seller is custodier of 
the buyer's goods, and is thus an agent for him, and bound to 
protect his principal (Sect. 20, 2nd proviso). 

(^) '* Transit" For rules as to duration of transit, see Sect 
.45. 

(h) " Dedine delivery/' " hold seller responsible.^' The former of 
these alternative remedies is based on the property and risk being 
continued with the seller ; the latter inf era damages against the 
seller for neglect of duty as the buyer's agent Where declinature 
of delivery is justified, the buyer's remedy is for breach of contract 
under Sect 51 (1),^ while the remedy for the seller's neglect to 
make a reasonable contract with the carrier, seems to fall under 
Sect 57, rather than under Sect 58. If the carrier is to be pro- 
ceeded against) it is necessary, where delivery is declined, that the 
seller should pursue the action, but where the buyer accepts, and 
trusts to the seller's responsibility for damages, the action against 
the carrier should probably be at the instance of the buyer, as 
owner of the goods from the time when the transit commenced.^ 

(t) " Sent by a rotUe involving sea transit.'* The bill originally 
read " sent by sea," It was altered in Select Committee of the 
Commons, to meet the case of combined land and sea carriage. 

(j) "Notice to the buyer." The duty here imposed on the 
seller was suggested by the law of Scotland, but the provision of 
the sub-section seems to go rather further than the Scottish rule 
(see Com. infra, p. 164). "There appears to be no English 
decision in point" * 

Commentary. 

Sub-sect. (1 ). ^ J . g^^ ( 1 ), — The rule of this sub - section was 

established in Scotland as early as the case of Prince v. 

1 Clarke v. Hutehins (1811), 14 East 475 ; Cothay v. TuU (1811), 8 Camp. 
129 ; Buckmam v. Levi (1813), 8 Camp. 414 ; Pointiny. Porriw (1886), 49 J.P. 
199. The seller ** has an implied aathoxit^, and it is his duty, to do Ti^hat- 
ever is necessary to secure the responsibility of the carriers for the safe 
delivery of the goods, and to put them in such a oourse of conveyance as that 
in case of a loss the defendant might have his indemnity against the carriers." 
— Per Lord EUenborough in Clarke v. HutchiM, 14 East at p. 476. See also 
Indian Contract Act 1872, Sect 91. 

* ** If the goods tendered are rejected, and properly rejected, by the buyer, 
there can be no doubt that the position remains tne same as if the vendor had 
done nothing under the contract There is no specific appropriation, and no 
transfer of property, and the vendor, if delivery under the contract is due, is 
liable to an action for non-delivery." — Campbell on Sale 0/ Chods, 2nd ed., 
p. 514. Where rejection is not justified, the seller's remedy is under Sect 60 

(1). 

» See Datoes v. Feck (1799), 8 T.R. 330 ; Dunlop v. Larribert (1839), 6 CI. 
and Fin. 600, and other cases noted by Benjamin (^o^, p. 164). 

^ Chalmers on Sale of Goods Act, p. 66. 



PERFORMANCE OF THE CONTRACT, 159 

FailcU^ in 1680. The circumstances were these. Udny, Sect 32. 
a Scotchman, ordered three tuns of wine from Pallat, a Prince v. 
merchant in Bordeaux, to be sent in Gillespie's ship. Pallat ^^*^^' 
shipped the goods, but hearing, after the vessel had sailed, 
that Udny was "about to break," he wrote to his corre- 
spondent, Wilson, to receive the wines from the *' skipper " 
(shipmaster), and not to deliver them to Udny. The letter 
arrived before the wines, but in the meantime Udny had 
assigned them to Prince for onerous causes, and Prince 
arrested them in the skipper's hands and obtained decree of 
forthcoming. In a suspension Pallat urged among other 
pleas (1) that "the wines never became Udny's, not being 
delivered to him " ; (2) that " there was here no sale but a 
mandate, for it is notour that PaUat is a factor, and fur- 
nishes goods ex mandata." It was answered for Prince, 
that " here there was a proper sale perfected by delivery to 
the skipper for behoof of Udny ; neither did Pallat order the 
skipper to consign the wines to Wilson, his correspondent ; 
neither did Pallat send the wines as factor, but sold them 
as merchant." The Lords found " that, the wines being 
delivered to the skipper upon Udny's order, the property vxis 
stated in Udny, and that there is no hypothec in ware for 
the price, by the law of Scotland."* 

Seference is elsewhere made ' to a misconception as to the Effect upon de- 
true nature of stoppage in transitu, which existed in Scotland ^ ^stoppi^ 
between 1790 and 1849. This error lingered after the latter »» tmnsUu, 
date in another form. It was supposed that, if there was stop- 
page in transitu in the case of a vessel chartered by the buyer, 
the reason must be that there was no delivery to the buyer.* 

1 Mor. 4982. 

2 Mor. 4982. See also JHckaona and Co. v. Ponton (1824), 8 Mur. 489 per 
Lord Chief Com. Adam at p. 440 ; Dick v. Thorn (1829), 8 Sh. 282 ; Jones 
and Co. v. Hoss (1880), 8 Sh. 495 ; BeU on Sale, p. 86. In some cases the 
rule is complicated with questions of stoppage in tranntu, as in Morton and 
Co. V. Aberertrmby (1868), 20 D. 362. 

> Com., Sect. 44 pod, p. 205. 

^ Thus Ross in his Leistding Cases published in 1855 {Com. Law^ voL ii. 
p. 801) states the then existing law thus : *' The shipping of goods on board 
a vessel Alighted by the purchaser of goods, is not equivalent to delivery, and 
does not prevent stoppage in transitu.** In this statement he goes beyond 
the case on which he founds, for, although judgment was given in 1801, when 
Uie general error was unchecked, the report itself bears that ''a great 
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But stoppage in transitu, as now understood, necessarily 
involves previous delivery to the buyer through the carrier 
as the buyer's agent. If there had been no delivery, the 
buyer's remedy would have been lien, not stoppage in 
transitu} The efifect upon delivery of embarking the goods 
in a ship chartered by the buyer is entirely one of circum- 
stances [Sect. 46 (5)]. 

Svi'Sect, (2). — Scottish text -writers of the present 
century invariably state the rule as it is set forth in this 
sub-section, but the authorities are entirely English. The 
law is thus stated by Bell. " The seller may expressly or 
tacitly undertake to give the goods into the hands of a 
third party ; to a wharfinger, or agent, or carrier, or ship- 
master. He will, in that case, be bound to perform such 
an act of delivery as shall fix the goods efiectually on the 
proper person, so as to confer on the buyer the benefit of 
his purchase, or enable him to insist for his goods against a 
proper party. When the seller has done this, he is dis- 
charged of his duty ; till it is done, he can have no action 
for the price, and the risk is still his." ^ Among English 
authorities cited by Scottish text -writers are Clarke v. 
f[utchins^ (1811) and Budcman v. Levi^ (1813), in both of 
which the seller's duty as the buyer's agent is clearly set 
forth by Lord EUenborough.^ 

Svh-sect, (3). — If, in regard to the preceding sub- 
section, the authorities are borrowed from England, this 
sub -section, on the other hand, aflFords one of the few 



majority of the Court were of opinion that the delivery was constTuctive only, 
and did not prevent stoppage in transitu " — BoberUon and AUken v. More 
and Co.y Mor. App. Sale, 2s o. 8. 

^ " It is a contradiction in terms to say a man has a lien upon his own 
goods, or a right to stop his own goods in transitu. If the goods be his he 
has a right to the possession of them whether th^ be in transitu or not." — 
Per BttlTer, J., in Lickbarrow y. Mason (1793), 6 East 21 at p. 24. 

2 Bell on Sale, p. 84. See also Bell's Corn. i. 274 ; Bell's iViw., Sect. 118 ; 
M. P. Brown, p. 370.- Where the buyer instructed coal to be sent from 
Glasgow to Inveraray by ^'gabbart,'* the seller's obligation was discharged by 
shipping them on board a gabbart employed as an oi*dinary trader between 
the two ports. In order to establish negligence in employing an unseaworthy 
vessel it was held necessary to prove culpa lata on tne part of the seller — 
Sword V. MUl(nf (17th February 1813), F.C. 

» 14 East 476. * 3 Camp. 414. 

* These cases are narrated at some length by M. P. Brown— iS^afc, pp 
370-878. See note (/) su,pra. 
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instances in which English law is founded on Scottish Seet 32. 
precedent The earliest case is that of Hoog v. Kennedy and Hoog v. 
Maclean^ (1754), where a Glasgow firm ordered goods from ^^^^y- 
Rotterdam to be sent first ship for Leith, Greenock, or 
Bo'ness. The goods were duly shipped on 12 th August, 
but no advice or bill of lading was sent by post to the 
buyers. The sellers forwarded on 3rd September an 
account-current, in which they took credit for goods sent by 
Burton (the master) for Leith, but neither goods nor ship 
were specified. The ship sailed on 25 th August and on 
4th September was lost. The report bears that "it was 
laid down as a general rule, that it is the indispensable 
duty of factors and others who deal by commission, to give 
regular notice of the shipping of the goods by course of post, 
and also to transmit a copy of the bill of lading.*' Lord 
Eames, who reports the judgment, asks : " Will the factor's 
neglect of duty subject him to every damage that might 
possibly have been prevented by a regular advice, or only 
the deunage which is the necessary consequence of neglect- 
ing to give advice ? In this case the buyers did not insure, 
as they might have done, on receipt of the advice which 
they actually got though late, therefore it might justly he 
presumed that they would not have insured though they had 
got the most early advice. . Nevertheless the seller was 
held liable in damages.'' ^ 

In Cooper v. Green and Chaito^ (1791) the goods were Coopers, 
shipped on 19 th December in a vessel which did not sail 
till the 24th. The bill of lading and invoice were for- 
warded on the 25 th, being the earliest post after the vessel 
had sailed. It was held that the seller had conformed to 
the usual practice, and was not in mora. 

In Hesseltines v. Arrol and Co,^ (1802), London dealers ffestelHnetv. 
on receipt of an order from Edinburgh sent tea to the * °' 

wharf in London of a shipping company having a number 
of packets trading between London and Leith. They were 
told that it would go by the Kelso packet, and the invoice 



1 Mor. 10096. * Mor. 10098. 

» Mor. 10100. * Mor. 10111. 
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Sect 32. was so made out, but on making further enquiry in the 
evening they were then infonned that it would go by the 
Union packet The invoice was altered by deleting Xelso 
and inserting Union, and was then forwarded by post to 
Edinburgh. The tea was actually shipped by the Kelso 
packet, and the vessel having been stranded the gi*eater 
part was lost and the remainder damaged. It was held 
that the sellers were not responsible. One of the grounds 
of judgment was that the buyers might have insured " on 
ship or ships," and it was considered of importance that 
they never made any attempt to insure. This judgment 
was followed in Mton, Hammond, and Co, v. Porteous and 
Dewar^ (1808), but both cases were doubted and distin- 
guished in Amot v. Stewart^ (1813), affirmed in the House 
of Lords' (1817). In the last-mentioned case a seller in 
London shipped goods for Scotland on board a vessel which 
sailed on 24th February. He forwarded an invoice on 
27th February bearing that date, and stating that the 
goods had been shipped, but without mentioning that the 
vessel had sailed. The ship having been lost it was held 
that the risk remained with the seller, although it did not 
appear that the buyer intended to insure.* 

The rule was rigidly applied in Fleet Brothers v. 
Morrison^ (1854), where the delay of a single day in giving 
notice of shipment was held to leave the risk of the goods 
with the seller. It was argued that intimation of the inien- 
tion to ship the goods should have been given in sufficient 
time to give the buyer an opportunity of insuring from the 
commencement of the voyage, but the Court did not go this 
length. Lord Justice-Clerk Hope said : " I am disposed to 
hold that a letter written and posted on the day the vessel 
sailed would, in the circumstances, have been timeous inti- 

Bhort voyages, mation." ® In reference to the argument that in short 
coasting voyages it is not usual to insure. Lord Wood 



Fleet Y, 
Morrison, 



1 18th December 1808, F.C. « 26th November 1813, F.C. 

> 6 Dow App. Gas. 274 ; 6 Pat App. Cas. 289. 

* See also Andrew v. Roes, Park, and Others (6th December 1810), F.C. ; 
and Johnston and Sharp v. Baillie (2nd June 1815), F.C. 
» 16 D. 1122. • 16 D. at p. 1123. 
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said : " When goods are forwarded by sea by a short coasting Sect 32. 
voyage, it is peculiarly the positive duty of the seller to 
give instant notice of the shipment, so that the purchaser ' 
may have every possible opportunity of eflfecting a valid 
insurance on them if he is so disposed." ^ 

The case of Hastie v. Campbell^ (1857) serves further Bastiev. 
to define the seller's duty, and is interesting because of the *'^^'^^- 
disturbing element of the electric telegraph which, while it Notice by 
is available to give earlier notice of despatch, may also *®^®8™p^- 
prevent insurance by giving earlier intimation of ship- 
wreck. The goods were consigned to Glasgow, and 
were presented for shipment in a steamer in the Thames 
about three o'clock on a Saturday afternoon. The barge 
containing them had, however, to wait its turn, and it was 
half-past six o'clock before they were taken on board. At 
this hour the agents' counting-house was closed, the usual 
trade hours being from 10 am. till 6 p.m. The afternoon 
post for Glasgow closed at six, but a letter could have 
been posted at the General Post Office — distfmt 2^ miles 
from the wharf — up till 7.30 p.m. The next post for 
Glasgow was before business hours on Monday morning, 
and therefore notice of the shipment was not despatched till 
Monday afternoon, arriving on Tuesday morning about the 
same time as a telegraphic message announcing the loss of the 
steamer. Out of twenty-four similar shipments on previous 
occasions, the consignees had only insured one, and that had 
been done through the agency of the shippers. On these facts 
two out of three judges held there had been no negligence. 
The fact that the shippers were agents and not sellers was 
held to be of no importance, as the duties of each were in 
this matter identical.^ In reference to a suggestion that 
the agents ought to have made use of the telegraph, it 
was held that, in the absence of special instructions, no such 
duty was incumbent on them. But in their opinions, the 
judges recognised the fact that the use of the telegraph, 

1 16 D. at p. 1124. « 19 D. 657. 

' ''There is no differenoe between the duty incumbent on an agent, and 
the duty incumbent on any other shipper of goods.'* — Per Lord President 
M'Neill, 19 D. at p. 561. 
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Sect 32. which was then in its infancy, might become essential '' It 
is a mode of communication/' said Lord President M'Neill, 
" which in matters of business, parties will probably be forced 
to resort to in order to avoid loss, and, once in general use, 
it may become a matter of duty to employ it." ^ . 

From the foregoing review of the Scottish authorities, 
it will be seen that the seller's duty was fulfilled if he 
posted on the day of the shipment, a notice to the buyer con- 
taining the necessary particulars for insurance. The receipt 
of the notice in ordinary course might not be in time to 
permit of insurance, at least for the whole period of transit, 
yet the seller was absolved. The present sub-section seems 

EflFect of Act. to impose a heavier duty on the seller. He " must give 
such notice to the buyer as will enable him to insure the 
goods during their sea transit" This may mean notice 
before shipment, of intention to ship on a certain day, but, 
more probably, it will be held to infer a resort to tele- 
graphic communication. 



Sect. 33. 

Risk wherb 

OOOD8 ARE 
DELIVERED AT 
DISTANT 
PLACE. 



88. Where the seller ^"^ of goods ^*^ agrees to 
deliver ^"^ them at his own risk^^ at a place other 
than^*^ that where they are when sold, the buyer ^"^^ 
must, nevertheless, unless otherwise agreed,^**^ take 
any risk of deterioration in the goods necessarily 
incident to the course of transit.^'^ 



Notes. 

(a) ''Seller;' ''buyer"'' goods,"'* delivery." Defined Sect. 62 (1). 

(b) "Bisk" The section refers to " specific " goods, in regani 
to which the property and the risk usually pass when the con- 
tract is made (Sect. 18, Eule 1 and Sect 20). 

^ 19 D. at p. 663. Lord Curriehill to the same effect says : ** The inability 
of the consignees to effect insurance arose from the distm-bing element of a 
natural agency which has lately been made available for the transmission of 
intelligence, but which, although it may probably be destined ere long to 
produce a great revolution in rales for transacting mercantile business, has 
not yet been recognised to this effect" — 19 D. at p. 665. As to responsi- 
bility for errors in the transmission of telegrams, see Verdin Brothers y. 
JRobertson (1871), 10 Macp. 86 ; J, and A, JBroum v. Law [1894], 72 L.T. 
N.S. 185 ; Affd. H.L. [1895], 11 Times Law Rep. 395. 
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(c) " FloM other than," The usual place of delivery is the Sect 33. 
seller's place of business or residence, or the place where the 

goods are when sold [Sect. 29 (1)]. Here, the seller has agreed 
to deliver them elsewhere. 

(d) " Unless otherwise agreed" As to express agreement, etc., 
see Sect. 55. 

(tf) " Transit" For its duration, see Sect. 45. 

Commentary. 

The rule here stated forms one of the subsidiary changes Change in law 
introduced by the Act into the law of Scotland. The °^^^"^^- 
former law is thus stated by Bell : " Where the bargain is 
to deliver the commodity at a particular place, the risk is 
with the seller till delivery at that place, so that if it 
perish on the voyage it is lost to the seller, and he cannot 
claim for the price." ^ The Scottish rule did not admit of 
the exception set forth in this section. 

In England, and now also in Scotland, the general risk Exception to 
of transit depends upon the passing of the property, which ^^^ ^ ^ 
may or may not be coincident with delivery. If the rule 
of this section is a legal effect of the want of delivery, it is 
clearly exceptional in cases where the property has passed, 
but it may perhaps be taken as a qualification of warranty, 
rather than of risk.* A dealer who sells goods by descrip- 
tion warrants them to be of merchantable quality [Sect. 14 
(2)], and as this warranty can only be applied when the 
goods are actually received by the buyer, it follows that 
the seller is responsible for any extraordinary or unusual 
deterioration in the course of the transit. But, in accord- 
ance with the section, if the deterioration is necessarily 
incident to the course of transit, the seller is not liable, 

1 Bell's Com, i. 474. See Spe7u» v. OrmitUm (1687), Mor. 3158 ; MUne 
and Co, v. MUUr (Ist February 1809), F.C. ; HmckeU Du Buiaaon and Co, v. 
Swan and Co. (1889), 17 Ret 252. 

« In Beer v. Walker (1877), 46 L. J. C.P. 677, the property and general risk 
moat be held to have passed to the buyer at the commencement of the 
transit, yet loss through deterioration in transit fell upon the seller. The 
tfoods were rabbits, — sound when delivered to a railway company in London, 
but unmerchantable when they reached the buyer, a retail dealer in Brighton. 
If the circumstances fad to be governed by this section the judgment seems 
to be overruled ; but the case may be explained as an instance of a condition 
of merchantable quality on arrival [Sect 14 (2)]. 
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and the implied warranty is therefore narrowed to this 
extent. The law of the section is founded on BtUl v. 
RoUson^ (1854), where Alderson, B., says: "A manu- 
facturer who contracts to deliver a manufactured article at 
a distant place must indeed stand the risk of any extra- 
ordinary or unusual deterioration, but the vendee is bound 
to accept the article if only deteriorated to the extent that 
it is necessarily subject to, in its course of transit from the 
one place to the other." * 

The rule of the section is perhaps open to the objection 
that it may involve an enquiry as to the state of the goods 
at both ends of the transit.* 



Sect. 34. 

Buyer's 

RIGHT OF 
BXAMIKINQ 
THB GOODS. 



34. — (1.) Where goods^"^ are delivered to the buyer/**^ 
whicfi he has not previously examined,^^ he is not 
deemed to have accepted ^""^ them unless and until he 
has had a reasonable opportunity ^"^ of examining 
them for the purpose of ascertaining whether they 
are in conformity with the contract/'^ 

(2.) Unless otherwise agreed/-^^ when the seller ^""^ 
tenders delivery ^'^^ of goods to the buyer, he is bound, 
on request, to afford the buyer a reasonable oppor- 
tunity ^^ of examining the goods for the purpose of 
ascertaining whether they are in conformity with the 
contract/'^ 

Notes. 

(a) ''Goods," ''delivery," "seller," "buyer." Defined Sect. 
62 (1). 

(6) " Not previously examined" The dehvery may be under 
(l)a "sale," or (2) an "agreement to sell" [Sect. 1 (3)]. In 
either case the goods may be bought by description, i.e, they 

1 10 Ex. 824. 

'10 Ex. at p. 346. The seller need not now be a manufacturer if he is a 
dealer. See Sect. 14 (2). 

' As in Dixon, Ltd. v. Jones, etc. (1884), 11 Ret 739, where it was held 
that inferiority of quality on arrival at a home port is not conclusive of their 
condition at a foreign port, where by contract they were to be delivered. 
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may be represented in the contract by written or spoken Sect 34. 
language, or they may be bought by means of that special kind 
of description called " sample." There is also a third alternative : 
they may be defined by being pointed out to the buyer in bulk, 
either with or without a sample. Where they are bought by 
"description" from a dealer there is an impHed warranty of 
merchantable quality [Sect. 14 (2)], but this again is subject to 
the qualification that if the buyer has examined the goods and 
the examination ought to have revealed the defect, there is no 
warranty [Sect. 14 (2)]. The provision of the present section 
differs from the qualification referred to, in so far as it implies a 
duly of examination before acceptance, while Sect. 14 only pro- 
vides for the case of adml examination. Where under Sect. 14 
the buyer accepts the goods without examination, it appears 
to be still within his power, at any time, to found upon a breach 
of warranty. Where goods are bought by sample, the provision 
of this section as to " reasonable opportunity " is also practically 
contained in Sect. 16 (2) (i), and the implied condition that the 
goods are " free from any defect^ rendering them unmerchantable," 
is qualified by the further provision that the defect must be such 
as "would not be apparent on reasomble examination of the 
sample" [Sect 16 (2) (c)]. Where the goods are defined for the 
purposes of the contract, by being pointed out in bulk to the 
buyer, there may nevertheless be an express or implied term of 
the contract^ conformity with which can only be ascertained by 
an examination on delivery, or before acceptance, in terms of the 
present section. 

(c) "Not deemed to have accepted,^ Acceptance implies such 
conduct on the part of the buyer as will preclude him from after- 
wards rejecting the goods as disconform to contract Where it 
follows upon an " agreement to sell [Sect. 1 (3)], it is practically 
the buyer's assent to the seller's appropriation of the goods to 
the contract (Sect 18, Rule 5). It is to be distinguished from 
" receipt,'' and also from " acceptance " in the sense of Sect 4. See 
CoBL, Sect 86 pod, p. 169. The equity of the rule is obvious. 
A buyer " cannot be said to accept that he knows nothing of, 
otherwise it would make him the acceptor of whatever the 
vendor chose to send him ; whereas he has a right to see whether, 
in his judgment, the goods sent correspond with the order." ^ 

(d) " Reasonable opportunity" See note (i) mpra. Seasonable 
opportunity, like " reasonable time " (Sect 66), is a question of 

1 Per Alderaon, 6., in Hunt y. Heekt (1853), 8 Ex. 814 at p. 817. See also 
lahenoood v. WkUmare (1848), 11 M. k W. 847.— Per Parke,. B., at p. 850, 
quoted jKM^ p. 170, note. 
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Sect 34 ^^^ What is reasonable depends on the circumstances of each 
case. Thus it may be necessary to make the examination at 
the time and place of delivery,^ or at some other time or place 
contemplated by the contract, either before or after delivery.* 

(e) '* Conformity with the carUrad" " Contract of sale includes 
an agreement to sell as well as a sale " [Sect. 62 (1)]. See also 
Sect. 1 (3). 

(/) ** Unless otherwise offreed.'' See Sect. 66. 

Sect 36. 36. The buyer ^*^ is deemed to have accepted ^^ the 

goods ^*^ when he intimates to the seller ^^^ that he has 
accepted them, or when the goods have beendelivered^*^ 
to him, and he does any act in relation to them which 
is inconsistent with the ownership ^^ of the seller,^*^ or 
when after the lapse of a reasonable time,^*^ he retains 
the goods without intimating to the seller ^""^ that he 
has rejected them. 

Notes. 

(a) ''Sdler," "buyer/' "goods," "detiwry." Defined Sect 62 

(1). 

(b) "Accepted:' See note (c), Sect 84 ante, p. 167, and 

Com. infra, p. 169. 

(c) " Intimates " to the seller. It will be observed that out of 
three modes of acceptance, two depend on express notice to the 
seller. The third is any act on the part of the buyer inconsist- 
ent with the seller's ownership. 

{d) "Inconsistent vnih the ownership" Breaking bulk to a 
reasonable extent, or even a certain amount of use, is not necessarily 
inconsistent with the seller's ownership, provided the goods are 
of such a nature that disconf ormity to contract cannot be other- 
wise discovered.* Com. infra, p. 170. 

(e) " Reasonable time is a question of fact" Sect 56. 

1 P«rHrw V. Bdl (1892), 62 L.J. Q.B. 91. 

■ Lonfmer v. Smith (1822), 1 B. k C. 1 j EeOtmU v. ffickam (1872), L.R. 
7 C.P. 488 ; GHmoldby v. Wells (1875), L.R. 10 C.P. 891. " If the time of 
inspection aa agreed on, be subsequent to the time agreed for the delivery of 
the goods, or if the plaoe of inspection as agreed upon, be different from the 
place of delivery, the purchaser may, upon inspection at such time and plaoe, 
. . . retnm them, then and there, on the hands of the seller." — Per Brett, J., 
in ffeUbuU v. Hickaon, L.R. 7 C.P. at p. 456. 

> WaZloux y. Hobinson and Co. (1885), 22 S.L.R. 880. See also Lucy v. 
Moufflet (1860), 5 H. ft N. 229. 
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Commentary. Sect. 36. 

" Acceptance " here, and in Sect. 34, has a diflferent mean- Meaning of 
ing from " acceptance " in Sect. 4, which is technical, and **^^ ^^' 
does not apply to Scotland In England goods might be 
accepted so as to elide Sect. 17 of the Statute of Frauds,^ 
and thus form a binding verbal contract for the sale of 
goods of the value of £10 or upwards; yet they might not 
be accepted as perfjrmance of the contract. In Morton v. 
Tiltbett^ (1850), Lord Campbell, in delivering the judgment 
of the Court, said : " We are of opinion that there may be 
an acceptance and receipt within the meaning of the Statute 
of Frauds, without the buyer himself having examined the 
goods, or done anything to preclude him from contending 
that they do not correspond with the contract The accept- 
ance to let in parol evidence of the contract, appears to us 
to be a different acceptance from that which affords con- 
clusive evidence of the contract having been fulfilled." * 

Again, "acceptance" must be distinguished from mere Distinguished 
receipt. " When goods are sent to a buyer in performance from »' re- 
of the vendor's contract, the buyer is not precluded from 
objecting to them by merely receiving them, for receipt is 
one thing and acceptance another. But receipt will become 
acceptance if the right of rejection is not exercised within a 
reasonable time, or if any act be done by the buyer which he 
would have no right to do unless he were the owner of the 
goods." * Goods may be received by a earner on behalf of Receipt by 
the buyer, but it is obvious that a carrier ccumot take upon <*^«'^- 
himself the responsibility of accepting them, so as to preclude 

^ Repealed by this Act, but re-enacted by Sect 4. 

s 19 L.J. Q.B. 882, and 15 Q.B. 428. 

' 19 L. J. Q. B. at p. 385. This judgment was afterwards doubted, but, still 
later, it was approved, and the law is now established. "There must be an 
acceptance and an actual receipt ; no absolute acceptance, but an acceptance 
which could not have been made, except on admission of the contract, and that 
the goods were sent under it I am of opinion there was a sufficient accept- 
ance under the Statute of Frauds, althougn there was (still) a power of rejec- 
tion."— Per Brett, L.J., in KibbU v. Oough (1878), 88 L.T. N.S. 204 at p. 
206. See also Blackburn, part i. chap. 2 ; Beigamin, book i. chap. 4. 

* Benjamin, p. 711. See AbboU v. Wolsey (1895), 11 Times Law Rep. 
414, where the Duyer having examined the goods and taken a sample was 
held to have accepted them in terms of Sect 4 (8). 
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Sect. 36. 



Examination 
before accept- 
ance. 



Wallace v. 
Robinson, 



the buyer from objecting that they are not conform to 
contract So also the buyer himself is entitled, before 
acceptance, to " a reasonable opportunity of examining the 
goods for the purpose of ascertaining whether they are in 
conformity with the contract." ^ He is not bound to accept 
goods tendered to him in closed casks which he is not 
allowed to open,^ nor to attend at a particular place after 
sunset,* nor to select the contract goods out of a larger 
quantity or a mixed lot sent him by the seller.* 

The case of Wallace and Brown v. Bobinson, Fleming, and 
Co? (1885) illustrates the extent and limits of the buyer's 
duty of giving notice of rejection, and also the eflPect of 
breaking bulk as an act inconsistent with the ownership of 
the seller. The goods consisted of a cargo of 615 logs of 
wood consigned by the seller in Dantzic to the buyers in 
Arbroath. The ship arrived on 14th June, and the discharge 
was completed on 26 th June. While the ship was dis- 
charging, the buyer sold 11 logs from the ship's side, but 
these being used for a special purpose for which they were 
suited, disconformity to contract was not then discovered. 
He subsequently cut up in his yard 13 other logs to fulfil 
an order, and finding them disconform to contract, he caused 
a large number more to be chipped in order to ascertain 
their condition. On 3rd July he wrote to the seller's agents 
in London rejecting the cargo. The disconformity to 
contract was admitted, but it was urged that the buyer's 
notice of rejection was not timeous, and that by cutting up 
part of the cargo and selling another part, he had broken 
bulk, and was thus, at the date of the notice of rejection, 

1 Sect. 84. 

' *' A tender of goods does not mean a delivery or offer of packages con- 
taining thero, but an offer of those packages under such circumstances that 
the person who is to pay for the goods shall have an opportunity afforded him, 
before he is called on to part with his money, of seeing that those presented 
for his acceptance are in reality those for which be has bargains." — Per 
Parke, B., in Ishnrwood v. WhUrrurre (1843), 11 M. k W. 847 at p. 850. 

' *' Where a thing is to be done anywhere^ a tender at a convenient time 
before midnight is sufficient ; where the thing is to be done at a wyrticuUir 
ploMf and where the law implies a duty on the par^ to whom the uiing is to 
be done to attend, that attendance is to be by daylight and a convenient time 
before sunset."— Per Parke, B., in Startup v. Sfaodonald (1848), 6 M. A 6. 
698 at p. 623. 

* Sect. 80. » 22 S.L.R. 880. 
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unable tx) restore the cargo in forma specifica. The Court Sect. 36. 
unanimously repelled both pleas.^ 

There is at least an analogy between the conditions Negation of 
which qualify acceptance as set forth in this section, and the ^ce muS^^*' 
conditions attached to the buyer's right of rejection in right of rejec- 
Scotland reserved by Sects. 11 (2) and 63 (5). But Lord *^''''' 
Chelmsford points out a distinction between the law of Saggested 
England and Scotland in regard to acceptance and non- ^^^^^^^ 
acceptance (rejection), which is of some importance in this of England 
connection. " In England if goods are sold by sample,^ and "^^ Scot^*^ • 
they are delivered and accepted by the purchaser, the pur- 
chaser cannot return them ; but if he has not completely 
accepted them, that is, if he has taken the delivery condi- 
tionally, he has a right to keep the goods a suffijcient time 
to enable him to give them a fair trial, and then, if they are 
found not to correspond with the sample, he is entitled to 
return them. As I understand the law of Scotland, although 
the goods have been accepted by the purchaser, yet if he 
finds that they do not correspond with the sample, he has an 
absolute right to return them." * 

Although delivery and acceptance are concurrent condi- 
tions, the buyer is entitled to retain the goods for a reason- 
able time after delivery to ascertain whether they are in 
conformity with the contract (Sect. 34). This is a condi- 
tional acceptance in terms of Lord Chelmsford's dictum, and 
it was also a condition attaching to acceptance according to 
the former law of Scotland, so that perhaps the suggested 
distinction between the laws of the two countries is more 
theoretical than real. 



^ Lord Trayner (Ordinary) said : *' I regard this as timeous rejection. A 
purchaser is entitled to a reasonable time to examine the goods delivered to 
nim, and in this c&se I cannot see that there was any unreasonable delay. In 
regard to the other plea, I do not think there was breaking of bulk in the 
legal sense so as to W objection, nor was there any act of ownership of the 
kind which would bar rejection, if rejection was otherwise warranted. . . . 
I think the buyers were entitled to rely upon the goods delivered to them 
being conform to contract, and to proceed to cut them up to fulfil the order 
thev had "—22 S.L.R at p. 832. 

'The case under consideration was one of sale by sample, but the principle 
applies equally to any executory sale. 

* In Couston^ Thomson, and Co, v. Chapman (1872), 10 Maop. H.L. 74 at 
p. 80. 
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Sect 36. 

Timeons 
notice. 



The intimation to the seller of the buyer's intention to 
reject must be given within a reasonable time. It is to be 
observed that Sect. 11 (2), while providing for rejection 
within a " reasonable time," is silent as to notice to the 
seller, but as the circumstances are the same in each case, 
the enactment of this section will form a supplement to the 
other provision.^ 



Seet. 36. 

BUTBB NOT 
BOUND TO 
RBTURN RB- 
JBCTBD GOODS. 



36. Unless otherwise agreed/"^ where goods are 
delivered ^^ to the buyer/*^ and he refuses to accept ^^ 
them, having the right so to do/*^ he is not bound to 
return them to the seller/*'^ but it is sufficient if he 
intimates to the seller^-^^ that he refuses to accept^"^ 
them. 

Notes. 

(a) " UvXesi otherwise agreed" As to express agreement^ see 
Sect. 55. 

(6) ''Delivery:' Defined Sect 62 (1). Rules as to delivery, 
Sect 29. 

(c) " Seller;* " buyer." Defined Sect 62 (1). 

(d) " Be/uses to accept" In other words, " rejects" e,g, under 
Sect 11 (2). See also Sect 85, and Com. ante, p. 171. 

(e) '^Having the right so to do," As where the seller is in 
breach of contract [Sect 11 (2)]. If the rejection is wrongful, 
the buyer has not only no duty, but has no right to return the 
goods. 

(/) " InMmates to the seller" No formal notice is necessary. 
Any imequivocal act of the buyer signifying rejection, and made 
known to the seller, will be sufficient* But the notice of rejec- 
tion, if not accompanied by an offer to return, must not be 
inconsistent with such an offer. Thus notice of rejection, 
accompanied by an intimation that the seller will not be allowed 
to remove the goods till they are replaced by others, will not 
be effectual.* Nor will notice of rejection serve its purpose if 
the buyer does not continue to act as a mere custodier. Where, 

^ As to what constitutes timeoas notice see Com., Sect 11 ante, p. 54, and 
Note (/), Sect. 86. 

« Ghimoldby v. TFell8(WS), L.B. 10 C.P. 891.— Per Brett, J., at p. 896. 
See Com. infra, p. 178. 

» JardineY. Pendreigh (1869), 6 S.L.R. 272. 
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t,g.y after intimation and actual storage of the goods, the buyer Sect 36. 
takes part of them out of the warehouse and sells or consumes 
them, he will be held liable for the price of the whole.^ 

COMMENTAKY. 

The former law of Scotland on the subject of this Former Uw of 
section was not well defined, but its tendency was to im- Scotland. 
pose a duty upon the buyer of returning rejected goods 
to the seller, or at least of offering to return them.^ In 
many cases, however, the word "return" meant no more 
than notice to the seller that the goods were rejected, and 
an intimation, express or implied, that they lay at his 
disposal. The Institutional writers state that the goods 
must be " offered hxckl* * but do not suggest any further 
active steps on the part of the buyer. Bell, after stating 
that the buyer must make his challenge instantly, proceeds 
to say that " where goods are rejected at a distance from 
the seller's residence, and where he has no agent, the buyer 
must act fairly for the seller's interest on the principles of 
Tiegotiorum gestio!' * This is simply another mode of stating 
that the buyer acts as an involuntary bailee or custodier for 
the seller, as under the present section.* M. P. Brown says 
that " the thing sold must be returned in due time by the 
vendee," ^ but this may be taken to be a loose expression, 
implying notice to the seller that the goods are his, and that 
he wiU receive them on application.'^ 

On the other hand, a rule has been laid down, especially Neutral 
in sales of horses, that the buyer's duty does not end with ^ ^' 
mere notice. In M*Bey v. Gardiner^ (1858), Lord Cowan 

1 JtM y. OruiJahank (1840), 2 D. 988 ; Sanaan v. MUchdl (1845), 7 D. 
818. 

« See, e.g,, Webster v. Thomaon (1880), 8 Sh. 528. 

» Stair, L 10. 15 ; Erak. iii. 8. 10 ; Bank. i. 19. 2. , 

• Bell's C(m. i. 464 ; FHn,, Sect. 99. 

' As to the risk in such a case see Sect 30. 

• M. P. Brown on Sale, p. 309. 

' " The rieht of the seller is, that if the goods when tendered are not 
taken in implement of the contract, they remain the property of the seller, 
must be at his command and disposal, and so must be instantly sent back or 
held only for him." — Per Lord Justice-Clerk Hope in Padgett v. JTNair 
(1852), 15 D. 76 at p. 79. See also JounU v. Stead (1860), 22 D. 1400. 

• 20 D. 1151. 
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Seet. 36. stated the rule thus : " The pursuer contends that having 
given notice of the unsoundness and of his intention to 
return the horse, he had no duty beyond keeping it properly. 
. . . But, when the purchaser has given notice, and the 
seller has denied the existence of the alleged unsoundness and 
refused to take back the animal, it appears to me to be the 
duty of the purchaser to place it in neutral custody until 
the authority of the Court is obtained for its sale." ^ Judg- 
ment was given against the buyer on the ground that, although 
he had given timeous notice, he had not placed the horse 
in neutral custody, and had allowed nearly two months to 
elapse before he applied for a judicial warrant to selL In 
Caledonian By, Co, v. Bankin^ (1882), Lord Justice-Clerk 
Moncreiff said : " When a purchaser holds that an article is 
disconform to warranty, or is not the article which he was led to 
believe it to be, he is bound, instead of keeping it in his own 
custody, to put it into neutral custody if the seller refuses 
to take it back ; for he is bound to tender it back, and if 
the seller refuses to take it, he is not entitled to expose it 
to any risk which it might suffer in his custody."* Lord 
Young, in the same case, took a less extreme view. He 
said : " The matter of neutral custody is itself one of circum- 
stances. ... So far as the character or class of the goods 
is concerned, neutral custody would not be required in the 
case of plate, pictures, or books. It might be in the case of 
wine, but on the whole it is a question of circumstances, 
more having to be regarded than merely the nature of the 
article."* In this case, although a horse had been kept by 
the buyer for six weeks after notice of rejection, during 
which time correspondence and negotiations had been going 
on between the parties, the buyer was held not to have 
neglected any duty.^ 

The most authoritative utterance in the law of Scotland 
on the subject of the buyer's duty, is the House of Lords 



^ 20 D. at p. 1163. As to the supposed necessity for obtaining judicial 
sanction to the sale see Com., Sect Z7 po8t, p. 178. 

* 10 Ret 68. « 10 Ret at p. 65. * 10 Ret at p. 67. 

^ The result of the judgment in Hobson y. TJumison (1864), 2 Macp. 698, 
so far as regards the question of neutral custody, was to the same effect 
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jadgment in CousUm, Thomson, and Co, v. Chapman^ (1872), Seet 36. 
where the hayer was held to have lost his right to reject, 
by delaying any offer of return until litigation had com- 
menced. It will be observed that in this case there is no 
reference to any obligation on the part of the buyer to 
place the goods in neutral custody, or to apply for a judicial 
warrant to selL On the question of the supposed obligation 
to return the goods to the seller, Lord Chelmsford says: 
"Where a party desires to rescind a purchase upon the 
ground that the quality of the article sold does not corre- 
spond with that which it professes to be or with the sample 
upon which it was sold, it is his duty to make a clear and 
distinct offer to return, or in fiwjt to return the goods, by 
stating to the vendor that the goods are at his risk, that they 
no longer belong to the purchaser, that he rejects them, that 
he throws them back upon the vendor's hands, and that the 
contract is thereby rescinded."* In the subsequent Engh'sh En^iah law as 
case, Ori^mldJby v. WeUs^ (1875), the Court explained Lord *°'^«*i^'^ 
Chelmsford's meaning in the above-cited passage to be, not 
that the buyer was bound to return, or to offer to return, 
the goods^ but that he might have effectually declared his 
intention of rejecting them in either of these ways. In the . 
case last referred to, Brett, J., stated the law of England 
thus : '' The buyer may, in fact, return the goods, or offer to 
return them, but it is sufficient, and the more usual course is, 
to signify his rejection of them by stating that the goods are 
not according to contract, and that they are at the vendor's 
risk. No particular form is essential ; it is sufficient if he 
does any unequivocal act showing that he rejects them "* 

Any doubt as to the buyer's duty in r^ard to rejected Effect of the 
goods seems removed by the terms of the section. If the ** ^^ 
seller chooses to disr^ard the intimation of rejection, and 
such rejection is justified, the property and the risk remain 
with him, subject, however, to the buyer's duty as custodier 
in terms of Sect. 20. It is clear, therefore, that it is no part 
of the buyer's duty to place the goods in neutral custody. 

> 10 Macp. H.Ii. 74. * 10 Macpi H.L. at p. 81. > L.R. 10 C.P. 391. 
« Ii.R. 10 C.P. at p. 395. See aljio Lucy ▼. MouffUt (1860), 5 H. & N. 
229 ; HeiUmU ▼. HidcKm (1872), L.R. 7 C. P. 438. 
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Sect 36. If the buyer rightly rejects goods, but continues to take 

the care and custody of them on behalf of the seller, he will, 
no doubt, be entitled to make a reasonable charge similar to 
that allowed to the* seller upon the buyer's default in terms 
of the immediately succeeding section.^ 



Seet. 37. 

LlABILITT OP 
BUTER FOB 
NEQLBCTINO 
OR REFUSING 
DELIVERY OF 
OOODB. 



37. When the seller ^*^ is ready and willing to 
deliver the goods/"^ and requests the buyer ^*^ to take 
delivery/"*^ and the buyer does not within a reasonable 
time ^^ after such request take delivery of the goods, 
he is liable to the seller for any loss^*"^ occasioned by 
his neglect or refusal to take delivery/**^ and also for a 
reasonable charge for the care and custody ^*^ of the 
goods. Provided that nothing in this section shall 
affect the rights of the seller where the neglect or 
refusal of the buyer to take delivery amounts to a 
repudiation of the contract. ^-^^ 

Notes. 

(a) "^«/fe7-," "%er," ''goods;' ''delivery:' Defined Sect. 62 

(1). 

(6) "A ' reasonable time * is a question of fact." Sect 56. 

The seller is also allowed a reasonable time for giving delivery.^ 

(c) Loss through buyer's neglect or refusal. This will include 

the accidental loss of the goods themselves. The dehvery has 

been delayed through the " fault " * of the buyer, and therefore 

the goods are at his risk. Sect. 20. 

(2) " Take delivery:' "It is the duty of the seller to deliver 

the goods " (Sect. 27). The corresponding duty of the buyer is 

to "accept" the goods (Sect. 27), which necessarily includes 

taking delivery. 

(e) " Care and custody" As bailee or custodier of the goods 

of the other party. (See Sect. 20). There is no express provision 

for the corresponding case of goods properly rejected by the 



1 SbcL 87. 

8 See Forbes y. Campbell (1885), 12 Ret 1266. 

» " Fault " defined Sect 62 (1). 
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buyer, and kept by him for the seller, but a right to make a Seet 37. 
reasonable charge is no doubt implied. See Com., Sect. 36 aiUe^ 
p. 17& The right of the seller here expressed is personal, and 
the remedy seems to fall under Sect. 57 rather than imder Sect. 
60(1). 

(/) " Bepudiaiion of the contract,'' Sect. 11 (2) gives the 
buyer a right to repudiate in the event of a breach of contract 
by the seller. This proviso reserves the seller's rights in the 
event of the repudiation being unwarranted. 

Commentary. 

Under this section, the buyer in default is liable to the 
seller (1) for actual loss sustained, (2) for a reasonable 
charge for care and custody. 

Eeimbursement of the loss sustained follows naturally Reimbune- 
from a breach of the buyer's duty as set forth in Sect. 21} m«>»tof I088. 
The law of Scotland before the Act did not diflfer in this 
respect from that of England. 

The seller's rights and duties as custodier of the goods ciiai^ for 
depended, prior to the Act, upon a different principle in ^^^*L. 
Scotland from that recognised in England. In Scotland, Former law 
where the seller sued for the price, it was a condition of his ° ot »»» • 
right that he was able to give delivery of the goods in such 
a state as to be fulfilment of the contract. Careful custody 
was therefore necessary to preserve his claim if he chose to 
put it in that form. On the other hand, the goods were his 
own so long as he held possession, and, if he adopted the 
alternative of re-seUing and claiming damages, the buyer 
could interpose no right of property, or in any way restrain 
his action as proprietor. But in England the seller's duty English law. 
as to custody differed according as the property had, or had 
not, passed to the buyer. In the latter case, the seller could 
only sue for the price in certain exceptional circumstances,^ 
and his duty, therefore, was not custody for the purpose of 
being enabled to fulfil the counterpart of the obligation, but 
judicious re-sale if that was possible, and if not, then such 
other disposal of the goods as would minimise his claim of 

^ Such loss may be recovered as damans nnder Sect. 60 (1). 
> See Sect 49 (2) of the Act. 

N 
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Sect 37. 



Divergent 
principles, 
bnt practice 
similar. 



Bemuneration 
for care and 
custody. 



damages. If, again, the property had passed, the seller held 
possession as involuntary bailee or custodier of the goods of 
another (viz. the buyer), and his duty did not extend beyond 
ordinary diligence for safe keeping. These divergent prin- 
ciples did not, however, lead to any essential difference in 
practice. It may be said that in Scotland before the Act, 
neutral custody of the goods was insisted upon, and that a 
judicial warrant for re-sale was by some text-writers deemed 
essential or at least highly expedient. It may, however, be 
doubted if these requirements really formed part of the law 
of Scotland. They seem alien to the Scottish principle of 
continued ownership in the seller, and though they were 
much more closely allied to the English principle of passed 
property they had no counterpart in English practice.^ 
There is no clear authority even under the former law of 
Scotland for the course suggested by Bell * of applying for 
judicitd authority to sell, or for imposing a penalty on a 
party selling without judicial sanction.' The subject of 
neutral custody has already been discussed. Com., Sect. 86 
wnJtt, p. 173. 

The general rule of the section as to remuneration for 
care and custody was adopted in the conmion law of Scot- 
land chiefly on English authority. " If," says M. P. Brown, 
" the vendee fails to take away the thing sold in due time, 
he will be liable to the vendor for warehouse rent or other 
expenses attending the keeping of it."* The authority 



^ " If the defendant intended to repudiate the contract he ought to have 
given the plaintiff distinct notice at once that he repudiated the goods, and 
that, on such a day, he would sell them by such a person, for the benefit of the 
plaintiffs. The plaintiffs could then have callea on the auctioneer for the 

£rooeeds of the sale." — Per Lord Abinger in Chapman v. Morton (1848), 11 
[. k W. 684 at p. 539. 

> Bell on Sale, p. 109. 

> In Gardiner v. JPLeavy (1880), 7 Ret. 612, the interlocutor of Ck>art 
expressly bore that the buyer "was entitled, after notice, to selL*' There 
was no suggestion of a judicial warrant being required, though in point of 
fact one h^been obtained in the Sheriff Court from which the case came on 
appeal. 

* M. P. Brown on ScUe, p. 854 ; see also p. 847. Pothier makes a similar 
statement : '' C'est une des obligations qui naissent de la nature du contrat, 
que celle que contracte I'acheteur d'enlever les marchandises qui lui ont ^t^ 
vendues. Lorsque, par une sommation judiciaire, il a ^t^ mis en demeure de 
satisfaire k cette obligation, il est tenu des domma^ et int^r^ts que le 
vendeur a soufferts depnis la sommation, par la privation de I'usage de 
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cited is the Eaglish case Greaves v. AsUin^ (1813), where Sect 37. 

Lord EUenborough .said : " If the buyer does not carry away 

the goods bought within a reasonable time, the seller may 

charge him warehouse room ; or he may biing an action for 

not removing them should he be prejudiced by the delay." ^ 

The law of Scotland is now, by the Act, assimilated to that 

of England. 

In the circumstances of this section the property will 
in most cases be held to have passed to the buyer,' and 
therefore, the seller s duty as custodier will be much the 
same as that of the buyer under Sect. 86. 

808 magasins, greniera, cayes et celliers qu'occupaient lea marchandiaes 
vendnea."— r(sn^, 290. The rule was followed in the Sheriff Court caae— 
WUsm, Ronald, and Co, v. Ourle, Robertson, and Co, (1884), Guthrie's Sel 
Caa. 2nd ser. 506. ^ 3 Camp. 426. 

' Bell makes a similar statement as to the law of Scotland, and also founds 
on Greaves v. Ashlin (Sale, p. 109). 

' At least the risk has passed under Sect 30. 
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PART IV. 

RIGHTS OF UNPAID SELLER AGAINST 
THE GOODS. 

Sect. 38. 38. — (1.) The seller ^"^ of goods is deemed to be an 

sELLEiT " unpaid seller" within the meaning of this Act — 

(a.) When the whole of the price ^^ has not been 

paid or tendered ^""^ ; 
(6.) When a bill of exchange or other negotiable 
instrument ^''^ has been received as conditional 
payment/*^ and the condition on which it was 
received has not been fulfilled by reason of 
the dishonour^ of the instrument or other- 
wise.^^ 
(2.) In this part of this Act the term " seller "<"> 
includes any person who is in the position of a seller, 
as, for instance, an agent of the seller ^*^ to whom the 
bill of lading has been indorsed, or a consignor or 
agent who has himself paid, or is directly responsible 
for, the price. 

Notes. 

(a) " Seller" Defined Sect. 62 (1). By the present section the 
usual definition is extended as regards Part lY. of the Act, so as 
to include persons in the position of a seller. 



RIGHTS OF UNPAID SELLER AGAINST GOODS. i8i 

(J) " Whde price.** As to price generally, see Sects. 8 and 9. Sect. 38. 
A partial payment of the price has no effect on the seller's rights 
against the goods. 

(c) " Paid or tendered" See as to legal tender CoBL, Sect 8 
anUj p. 41. 

{d) " Negotiable instrument " for the purpose of payment must 
be either a bill, a promissory note, or a cheque. As to negotia- 
tion of these instruments see Bills of Exchange Act 1882,^ Sects. 
31, 89, and 73. Bills of lading at common law and under the 
Bills of Lading Act 1865,^ and "documents of title" under the 
Factors Act 1889' are to a certain extent negotiable, but the 
nature of these documents precludes their use as a form of pay- 
ment See Ck)M., Sect 25 ante, p. 126. 

(e) " Condiiionai payment." At common law payment by bill is 
only conditional payment, unless where there is novation. If the 
bill is not paid at maturity it does not operate as a discharge of 
the counter obligation in the contract^ In construing the terms 
of a deed or instrument, the word " payment " is not always 
equivalent to "payment in satisfaction and discharge."^ In 
other words, the payment may be conditional, as in the case 
supposed of a bill afterwards dishonoured.® 

(/) '' Dishonour" ofbUl See BiUs of Exchange Act 1882,^ 
Sect 47. 

(g) " Or otherwise" The non-fulfilment of the condition may 
arise from the buyer's insolvency during the currency of the bill, 
and before actual dishonour. 

(A) " Age/nt of the seller." The general law of principal and 
agent is reserved by Sect 61 (2). The sub-section specifies two 
kinds of agents, viz. (1) an agent holding an indorsed bill of 
lading,^ and (2) an agent paying, or making himself directly 

1 46 & 46 Vict c. 61. « 18 & 19 Vict c. 111. 

» 62 & 63 Vict c 46. 

* Anderson v. M'Dmoal (1866), 8 Macp. 727. 

» Per Tindal, C. J., in MaiUard v. The Duke of Argyle (1848), 6 M. ft G. 
40. But see Pumell y. Shannon (1894), 22 Ret 74, especially opinion of 
Lord Adam at p. 78. 

' '' The law is clear that if in payment of a debt the creditor is content to 
take a bill or note payable at a mtiire day, he cannot legally commence an 
action on his original debt until such bill or note becomes payable and default 
is made in the payment ; but if such bill or note is of no yalue, as if, for ex- 
ample, drawn on a person who has no effects of the drawer in his hands, and 
who therefore refuses to accept it, in such a case he may consider it as waste- 

Siper, and resort to his original demand and sue the debtor." — Per Lord 
enyon in Stedman v. Oooeh (1798), 1 £sp. 6. 
' 46 & 46 Vict c 61. 

^ The case of an a^nt, who is also indorsee of a bill of lading, receiyes 
illustration from Afonson v. Oray (1824), 2 Bing. 260, and also from Sect. 1 
of the Bills of Lading Act 1866 (18 k 19 Vict c 111). 
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Sect 38. responsible for, the price. But these are not meant to exhaust 
the cases of persons in the position of a seller, e.g. a principal 
consigning goods to a factor.^ 



Commentary. 



EfFect of first 
sub-section. 



Payment by 
bill, etc 



Part IV. of the Act (commencing with this section) sets 
forth certain exceptions to the rule that the buyer's right 
to th& possession of the goods follows •his right of property 
in them. These exceptions are based upon a breach by the 
buyer of his obligation to pay the price, and accordingly 
this section is devoted to a definition of an "unpaid 
seller." 

The effect of the first sub-section is that neither a partial 
payment, nor a conditional payment, operates to take the 
vendor out of the category of an unpaid seller. The whole of 
the price must be unconditionally paid or tendered.^ " When 
the purchaser becomes insolvent . . . the seller (notwithstand- 
ing he may have agreed to allow credit for the goods) is not 
bound to deliver any more goods under the contract until 
the price of the goods not yet delivered is tendered to him ; 
and if a debt is due to him for goods already delivered, he 
is entitled to refuse to deliver any more till he is paid the 
debt due for those already delivered." * 

Payment by bill, note, or cheque may be absolute or 
conditional It is absolute where the seller negotiates 
the bill without rendering himself liable,* and, where the 
bill is that of some third person, the buyer may be free 
from further liability on the principle of delegation.* In 
the case of a third party's bill, if the buyer's name is not 
attached, the seller must not only prove its dishonour, but 
he must show that he has used due diligence to obtain pay- 



1 Kinloch V. Oraig (1790), 3 T.R. 119, 788 ; Newsom v. Th(mU(m (1805), 
6 East 17. 

s Melrose v. Hastie (1851), 13 D. 880, 14 D. 268. 

> Per Mellish, L. J., in Ex parU Chalmers (1878), L.R. 8 Ch. App. 289 at 
p. 291. See Blackburn, p. 326 et seq. 

* Bunneij v. PoyrUz (1833), 1 B. & Ad. 668. 

» Bell's Prin, Sect 577. But see Anderson v. APDawal (1865), 3 
Macp. 727. 
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ment and to preserve the buyer's rights against other parties Seet S8. 
to the instrument.^ 

In the ordinary case, however, and in the absence of any UsnaUy a 
agreement, express or implied, to the contrary, payment by ^^^JI*^ 
bill is conditional, and the seller's right to the price revives 
on the bill being dishonoured.* 

The second sub-section expresses the rule established in Sub-sect (2). 
regard to stoppage in transitu by Feise v. Wray^ (1802). -^**"^- ^*^y' 
The right to stop in transit is not an adjunct of lien, but is 
a right peculiar to the seller of goods. Hence, although 
many other persons have liens over goods in their possession, 
none but a seller can follow the goods of another after the 
actual custody has been lost But among sellers are 
classed consignors and agents in the position of sellers. 
Thus in Feise v. Wray^ the right was held to exist in 
favour of an agent who had bought goods on his own credit, 
but on the order of a principal to whom he consigned them, 
and who became bankrupt during the transit. 



39. — (1.) Subject to the provisions of this Act/*^ Seet. 89. 
and of any statute in that behalf,^^ notwithstanding ^^^ 
that the property in the goods may have passed to mohts. 
the buyer,^''^ the unpaid seller ^''^ of goods, as such, has 
by implication of law ^*^ — 

(a.) A lien^*^ on the goods or right to retain 
them^^ for the price ^*? while he is in pos- 
session ^^ of them ; 

1 Camidffe v. Allenby (1827), 6 R & C. 878 ; Guardians of LichfUld y. 
Qrwn, (1857), 1 H. & N. 884 ; SmUh v. Mercer (1867), L.R. 8 Ex. 61. 

' Benjamin, p. 788. Gunn v. BolckoWy Vaughanf and Co. (1875), 10 Ch. 
App. 491 ; Currie v. Miaa (1876), L.R. 10 Ex. 163. "It appear* to be 
settled in England that a cheqne or bill accepted, althoufi:h it be not absolute 
payment, is conditional payment ; the condition being that it shall become 
absolute payment when honoured, and that, on the other hand, the debt shall 
revive if the cheque be not honoured. I do not know that that principle has 
been expressed in any Scotch judgment, but I think that I ougnt on such a 
point to follow the English authorities, there being, so far as 1 know, nothing 
repugnant in our own decisions." — Per Lord Eincaimey (Ordinary) in Mae- 
daugaU v. M*Nah (1898), 21 Bet. 144 at p. 147. 

* 8 East 93. « CU. aup. 
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Sect 39. (6.) In case of the insolvency ^-^^ of the buyer/"^ a 

right of stopping the goods in transitu ^*^ 
after he has parted with the possession of 
them; 
(c.) A right of re-sale as limited by this Act.® 
(2.) Where the property in goods has not passed 
to the buyer/*^ the unpaid seller ^'*^ has, in addition to 
his other remedies/^^ a right of withholding delivery 
similar to and coextensive with his rights of lien 
and stoppage in transitu where the property has 
passed to the buyer.^^ 

Notes. 

(a) There are various modifying proviflions in the immedi- 
ately following sections, t,g. Sect. 48, and the proviso attached 
to Sect. 47. 

(6) E.g. The Factors Act 1889,^ particularly Sect. 10, which 
is reproduced and extended by the proviso attached to Sect. 47 
of this Act. See also Bills of Lading Act 1855.^ 

(c) See Sects. 17 and 18. 

\i) ''SeUtr;' ''buyer," Defined Sect. 62 (1). "Unpaid 
seller," Defined Sect. 88. 

{e) ''ImpliccUion of law" may be negatived or varied by 
express agreement, course of dealing, or usage. Sect. 55. 

(/) " Lien," See Sects. 41 to 48. 

(g) " Bight to retain them," See note {0) infra and Com. tn/m, 
p. 186. 

{h) ''Price," See Sects. 8 and 9. 

(i) "Possession"* is not defined in this Act, but see Factors 
Act 1889, Sect. 1 (2).* As between vendor and vendee the 
word possession "is used in a narrower and more restricted 
sense than in the general technical and legal import of the word, 
and yet in a more extended sense than its popular meaning. 
For in general, in technical language, one is said to be possessed 
of goods when he has the property, and an immediate right to 

^ 52 & 53 Vict. 0. 45. Text in Appendix Lpo^, p. 296. 

» 18 & 19 Vict c. 111. Text in Appendix I. post, p. 298. 

' Text in Appendix I. post, p. 297. 
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have the goods dealt with as he will ; yet, a purchaser on credit Seet 39. 
of a specific chattel, who has the property, and whilst solvent, 
the right to deal with the goods as he will, though they remain 
in the vendor's hands, and who, therefore, in general legal 
language, may be called possessed of them, has never had such 
possession as will determine the vendor's rights in case the pur- 
chaser becomes insolvent. And yet, circumstances far short of 
an actual delivery into the hands of the purchaser, amount to 
such a constructive possession as is sufficient to render the pur- 
chaser's property indefeasible." ^ 

{J) " Insolvency:' See Sect. 62 (3). 

(k) " Stoppage in transitu" See Sects. 44 to 46. 

(Z) " Resale " and its limitations. See Sects. 47 and 48. 

(m) Property not passed. See Sect. 18, Rules 2 to 5. 

(n) " Unpaid sdler." See Sect. 88. 

(0) " In addition to his other remedies:* Where the property 
has not passed '^ the owner may in defiance of his contract, sell 
to some third person and give him a perfectly good title."* 
This right is more extensive than the right of re-sale provided 
by this section, and expanded by Sects. 47 and 48, and it is 
therefore one of the " other remedies " here reserved. The seller's 
right where the property has not passed, is exactly the same as 
the right of " retention " formerly existing in Scotland in all 
cases before delivery. It is only where the property has not 
passed that the word *^ retention " can still be properly applied in 
Scotland. Where the property has passed, the seller can have 
no more than a " ZteTi" as in England. See Com. tn/ra, p. 186. 

{p) " Coextensive with his rights of lien and stoppage in transitu:* 
But the seller, in the circumstances supposed, has also a more 
extensive right. See note (0) supra. It is clear that the seller 
can withhold delivery although the buyer is solvent, if he is in 
default. Further, his power to retain is not confined to the 
price merely, as in a case where the property has passed. He 
can refuse to deliver so long as any debt is due to him by the 
buyer. 

Commentary. 

This section states generally the three rights of the 
seller against the goods, viz. lien, stoppage in transUUy and 
re-sale. Each of these is expanded in the following 
sections. 

^ Blackburn on Sate, pp. 888, 334. * Blackburn on Sale, p. 244. 
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Sect 39. 

"Right to 
retain."— 
Misapplica- 
tion of word 
" retention." 



The words "or right to retain'* were introduced at 
an early sta^ of the adaptation of the Bill to Scotland, but 
they seem unnecessary, and may possibly lead to mis- 
apprehension. 

In Scots law, " retention " has long been applied to the 
right of an owner of moveable property to retain it, not- 
withstanding a personal obligation to transfer to another. 
Betention is, in substance, the right of the undivested owner 
to refuse implement of his contract until the counterpart is 
fulfilled,^ and, therefore, in sale, it is applied exclusively to 
the right of the seller to detain res sua, against one who 
has only a /us ad rem. " Lien," on the other hand, is used 
to signify a right depending on possession of res aliena, and 
in this sense it is common to the law of England and 

^ Retention is sometimes applied in a much wider sense, and the right has 
been said to belong to ** every legal possessor of a subject till all the debts 
due to him by the proprietor are paid." See exhaustive arsument on the 
subject in report by Robert Bell of the case of Harper's Creditors v. Faulds 
(1791), Bell's Cases, Svo, pp. 440 et seq. It was claimed in this case by a 
bleacher in respect of a general balance, but by a narrow majority, the claim 
was negatived. The view referred to was thus expressed by Lord Monboddo : 
' * Ck)mpensation and retention are the same in principle ; the ground of 
equity is this, that a person is not obliged to pay a debt while the creditor is 
at the same time due something to him. If tne claims be of the same nature 
it is called compensation ; if different it gets the name of retention " — Bell's 
Cases, Svo at p. 467. See also Brovm v. Samerville (1844), 6 D. 1267. The whole 
subject of retention, including its relation to arrestment and compensation, is 
discussed by Professor More, whose work is characterised by Lord President 
Inglis as ''a scientific and justly admired dissertation on the subject." 
[National Bank v. Union Bank (1885), 13 Ret. 880 at p. 410.] The following 
passage explains the ^neral argument: ** Retention seems the necessaiy 
counterpart of the diligence of arrestment in security, and appears to he 
necessary to give consistency to a system of jurisprudence where such dili- 

fence is recognised. It would be a strange anomaly if a third party could 
y arrestment compel the holder of any fund or article which belonged to the 
common debtor, to retain it for his behoof in security of his debt, while the 
holder himself could not retain it for his own behoof in security of a similar 
debt which was due to himself before the arrestment was used. The dili- 
gence of arrestment in security being unknown to the common law of Eng- 
land, no right of retention at common law is there allowed. This, too, seems 
necessary to give consistency to the English system of jurisprudence ; for 
where a creditor could not, by the l^gal use of diligence, acquire any prefer- 
ence over a fund or article belonging to his debtor, which hapjyened to be in 
the hands of a third party, it wouldf be anomalous to allow this third party 
by his accidental possession of such fund or article to acquire any preference 
over it for the payment of his own debt to the prejudice of the other 
creditors of the owner. It thus appears that our own system of jurisprudence 
in adopting the doctrine of retention, and the English system in rejecting it, 
have each proceeded upon those peculiarities in their respective systems 
which are requisite to give consistency to each " — More's Lectures, vol. i. 
p. 402. 
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Scotland.^ It is true that in the law of England " lien " is Sect. 39. 
used in a different and more extended sense in S£tle than in 
any other contract, and that it gives rights to a seller in 
security of the price which are inconsistent with a complete 
right of property in the huyer. It does not, however, permit 
of goods being retained for any debt other than the price 
of the goods themselves, and it is to be observed that 
it is only where the property has passed to the buyer 
in the sense of Sect. 17 of this Act, that lien comes 
into existence. Prior to the transfer of the property, 
the seller's right is that of an undivested owner, just 
as, in Scotland, the seller h«ul formerly a right of re- 
tention down to the passing of the property by delivery. 
In both cases the seller could detain the goods until every 
debt due to him by the buyer was satisfied. When the 
property has passed, the seller's right is limited to a security 
for the price of the particular goods sold. That this is 
the intention of the Act as regards Scotland as well as 
England, is shown by the special definition of " retention " 
given in this section, viz. " a right to the unpaid seller to 
retain the goods for tJu price while he is in possession of 
them." The objection is that, in Scotland, this is not the 
common-law meaning of " retention," and that the limited 
right, as expressed, is neither more nor less than the 
vendor's lien in England. The right in both countries 
could with perfect propriety have been signified by the 
word " lien." The added words were apparently introduced 

^ The distinction in enforced by Lord President Inglis in Black v. Ineor- 
parcUion of Bakers (1867), 6 Macp. 136 at p. 140. See also opinions by 
Lord President Inglis in NationaZ Bank of Scotland v. Forbes (1858), 21 D. 
79 at p. 85 ; fFyper v. Harveys (1861), 28 D. 606 at p. 611 ; National Bank 
V. Union Bank (1885), 13 Bet. 380 at p. 410. The last of these cases was 
reversetl on appeal (1886), 14 Ret. H.L. 2. As to the application of lien in 
England see Lickharrow v. Mason (1793), 6 Vjs^X 2], where Bailer, J., said : 
"Neither lien nor stoppage in transitu are founded on property; they 
necessarily suppose the property to be in some other person, and not in him 
who sets lip either of these rights. They are qualified rights which in given 
cases may be exercised over the property of another, and it is a contradiction 
in terms to say a man has a lien upon his own goods, or a right to stop his 
own goods in transUu. If the goods be his, he has a right to the possession 
of them whether they be in transitu or not ; he has a right to sell or dispose 
of them as he pleases, without the option of any other person ; but he who 
has a lien only on goods has no right to do so, he can only retain them till 
the original price be paid " — 6 East at p. 25. 
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Sect 39. 

Analogy of 
Factors Act. 



Suggestion 
that retention 
is a rule of 
bankruptcy. 



Objections. 



on the analogy of The Factors (Scotland) Act 1890,^ but 
the Factors Act did not change the law of Scotland as 
to passing the property, and therefore, it was not only 
appropriate but indispensable, that the seller's right of 
retention in its comprehensive sense should be preserved. 

In the foregoing remarks it has been assumed as beyond 
dispute, that the intention as regards Scotland is to restrict 
to a lien for the price, as in England. It has, however, 
been suggested, by one whose opinion deservedly carries the 
weight of authority both in England and Scotland, that " the 
right of retention for a general balance is one of the rules 
of bankruptcy referred to in Sect. 61 (1), and is not dis- 
turbed by the provisions of the Act." If this were the case, 
the consequences to the law of Scotland would be serious. 
The sale sections of The Mercantile Law Amendment Act of 
1856 * were passed on the recommendation of the Commis- 
sioners of 1855, who thought the seller's retention as against 
a horUi'Jide sub-buyer for a general balance due by the first 
buyer, was " injurious to commerca" The Commissioners' 
Eeport expressly bore that in this matter the law of Scot- 
land should be assimilated to that of England and Ireland, 
with certain modifications rendered necessary by the diflTerent 
principle of passing the property which then existed in 
Scotland.' The sections referred to are, however, repealed 
by the present Act ; * and therefore, if the right of retention 
for a general balance is not disturbed, it follows that the 
repeal leaves the law of Scotland as it was prior to 1856,* 
except that the principle upon which the right was formerly 
exercised is now entirely subverted. It is submitted that 
this result was never contemplated, and that it is unfortunate 
if, by the use of the word " retention " in this and subsequent 
sections, any countenance has been given to a view which 
tends not to assimilation of the law, but to greatly increased 
diversity.® 



1 68 & 54 Vict c. 40, Sect 1 (1). « 19 & 20 Vict c 60, Sects. 1 to 4. 

' 2nd Report, p. 9. See also Appendix to Report, p. 44. 
^ Sect. 60 and relative Schedule. 

" On this assumption Sect 47 would have entirely different meanings in 
Scotland and England. 

' Benjamin speaks of retention in Scotland as equivalent to stoppage 
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40. In Scotland a seller ^"^^ of goods may attach Sect. 40. 
the same while in his own hands or possession ^^ by attachment 

•^ •'by seller in 

arrestment or poinding ; ^'^^ and such arrestment or Scotland. 
poinding shall have the same operation and effect in a 
competition or otherwise as an arrestment or poinding 
by third party Z**^ 

Notes. 

(a) «SW/«r." Defined Sect 62 (1). " Unjpaid seller," De- 
fined Sect. 38. 

(b) " Possession " is not defined in this Act ; but see Factors 
Act 1889, Sect. 1 (2).^ 

(c) " Arrestment or poinding." Poinding, and not arrestment, 
is the proper diligence. " A creditor cannot arrest in his own 
hands, because arrestment is a diligence in personam^ and operates 
as a restraint upon third parties, who are prohibited from 
performing the obligations in favour of the debtor until the right 
of the arresting creditor shall be satisfied. But poinding is in 
rem, and if the poinded goods are the property of the debtor, the 
fact of their being in the creditor's possession does not appear to 
create any obstacle to their being poinded." * Under the repealed 



If by stoppage 

oppage before the transit has commenced, then if the 

property has passed to the buyer, retention in its Scottish sense is certainly 



ante transUum in England — Benjamin, SaU, p. 768 and note. 

ante traTisitum is meant stoppage before the transit has commenced, then i 



not its equivalent, for such stoppage is simply the seller's lien for the price. 
If, however, in a stoppage ante transUum the property has not passed to the 
buyer, retention has practically the same effect. As to the meaning of stoppage 
ante transUum see remarks of Crompton, J., in OriffUhs v. Ferry (1869), 1 
£. & £. 680 at p. 688. The meaning suggested by Benjamin {SaUj p. 768) 
seems somewhat special. 

^ Text in Appendix I. post, p. 297. 

^ Per Lord Emnear (Ordinary) in Lochhead v, Oraham (1883), 11 Ret. 201 
at p. 204. " A man may cause poind goods of his debtors that are in his own 
custody and that for debt owing to him by the debitor " — TillicoiUry v. 
Laird of Hollo (1678), Fountainhall, i. 10. But the position of a creditor 
holding his debtor's goods was one of acknowledged difficulty. ''It is said 
that a person in possession is in a worse situation than any other creditor ; 
but this is by no means the case. He may do diligence in the name of a 
trustee, or deposit the goods in the hands of a third party, and carry on the 
diligence in his own name." — Per Lord Dreghom in Harper's Creditors v. 
Faulds (1791), Bell's Cases, 8vo, 440 at p. 465. This assumes that the 
creditor's right to arrest in his own hands was not competent apart from the 
devices mentioned. Ross, however, su^sts that the creditor could have 
poinded — Leading Cases, Com, Law, ii. 740. Professor More argues with 
much force and clearness that the right of retention is the counterpart of 
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Sect. 40. section of the Mercantile Law Amendment Act^^ which this 
section has supplanted, it was of little consequence which term 
was applied, since both were equally inappropriate. Under that 
Act the remedy was not a diligence, but a piece of legal machinery 
invented as a "limited or modified substitute for the seller's 
former broad right of retention." ^ But now that the property 
in specific goods may be in the buyer while the seller retains the 
custody, the seller's remedy is really a diligence against his 
debtor's goods, and poinding is the proper form of that diligence. 
{d) This section is taken from Sect. 3 of The Mercantile Law 
Amendment Act, Scotland, 1866,3 with the omission of certain 
particulars referring to the special procedure created by that Act. 
In consequence of the passing of the property to the buyer 
under the present Act, what in the Mercantile Law Amendment 
Act was a confusing anomaly, has now become an appropriate 
diligence. The section is declaratory of the common law so far, 
at least, as the diligence of poinding is concerned, and it might 
have been omitted as mere matter of procedure but for a possible 
negative inference from the repeal of identical words in the old 
statute. Where the seller's right of lien or so-called retention is 
defeated, as by the transfer of a document of title under Sect. 47, 
the right to arrest or poind is necessarily gone. The goods no 
longer belong to the seller's debtor. 



Unpaid Seller's Lien. 

Sect. 41. 41. — (1.) Subject to the provisions of this Act/"^ 

s^LLBR's ^YiQ unpaid seller ^^^ of goods ^''^ who is in possessions**^ 

of them is entitled to retain possession of them until 

payment or tender ^"^ of the price ^^ in the following 

cases, namely : — 

(a.) Where the goods have been sold without any 
stipulation as to credit ; ^^ 



arrestment, and that wherever a third party could arrest the goods, a creditor 
in possession ought to have the power to retain in preference to such arrest- 
ment.— Kore's Lectures, i. 402 et seq. See passage quoted an/e, p. 186, note. 

^ 19 & 20 Vict. c. 60, Sect 8, repealed by Sect 60 of this Act and relative 
schedule 

> Per Lord President M'Neill in fFyper v. Harveys (1861), 23 D. 606 at 
p. 618. See also Bravme and Co, t. Ainslie and Co. (1893), 21 Bet 173. 

» 19 & 20 Vict c. 60. 
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(6.) Where the goods have been sold on credit, but Sect. 41. 

. the term of credit has expired ; ^*^ 
(c.) Where the buyer becomes insolvent.^*^ 
(2.) The seller may exercise his right of lien ^^ not- 
withstanding that he is in possession ^^^ of the goods 
as agent or bailee or custodier ^^ for the buyer.^^ 

Notes. 

(a) E,g, Sects. 42 and 48. 

\h) ''Seller:' Defined Sect. 62 (1). " Unpaid sdlerJ' De- 
fined Sect. 38. 

(c) " Goods." Defined Sect 62 (1). 

(d) ''Possession." Defined in Factors Act 1889,^ Sect. 1 (2). 
Where the seller is a warehouseman a marking in the warehouse 
books of the buyer's name as owner will not divert the right of 
lien, as would have been the case if the goods had been in the 
warehouse of a third party. See note (/) infra. 

(e) " Payment or tender." See Sect. 27. " It is the buyer's 
duty under the contract to make actual payment in cash, or a 
tender of payment which is as much a performance and discharge 
of his duty as an actual payment A tender is only validly 
made when the buyer produces and offers to the vendor an 
amount of money equal to the price of the goods. But the 
actual production of the money may be dispensed with by the 
vendor. The Courts, however, have been rigorous in requiring 
proof of a dispensation with the production of the money." ^ 

(/) " Price." See Sects. 8 and 9. 

Q) Credit. " The vendor may agree to sell on credit^ that is, 
to give to the buyer immediate possession of the goods, and 
trust to his promise to pay the price in futwro. Such an agree- 
as this amounts plainly to a waiver of the lien, and if the buyer 

1 62 & 53 Vict. c. 45. 

» Benjamin, p. 720. Douglas v. Patrick (1790), 8 T.R. 688 ; Lockyer v. 
Jones (1796), Peake 289, note ; Dickinson v. Shee (1801), 4 Esp. 68 ; Thomas 
V. Evans (1808), 10 East 101 ; Read v. Ooldnng (1813), 2 M. k S. 86 ; 
Alexander v. Brown (1824), 1 C. & P. 288 ; Harding v. Davies (1825), 2 
C. & P. 77 ; Leatherdale v. Svxepstone (1828), 8 C. & P. 842 ; Finch v. Brook 
(1834), 1 Bing. N.C. 258 ; Isherwood v. WhUmors (1848), 11 M. k W. 347. 
The tender must be in carrent coin, or foreign money made legally carrent by 
proclamation ; and see Coinage Act 1870 (33 Vict, c 10), Sects. 4 and 7. 
As to Bank of England notes see 3 & 4 WlUiam IV. c 98, Sect 6. See also 
Com. ante, p. 41. 
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Sect. 41. then exercises his rights and takes away the goods nothing is 
left but a personal remedy against him/' ^ 

(A) A payment by bill usually indicates a sale on credit, but 
if for the buyer's convenience, or for any other reason, the goods 
remain in the custody of the seUer until the bill has become due, 
and it is not then paid, the seller's lien for the price revives. In 
VcUpy y. Oakdey^ (1851), Wightman, J., said: "I see nothing 
to distinguish this from the ordinary case of lien of an unpaid 
vendor. As long as the bills were running they may be taken 
to have been primd facie payment, but they were dishonoured 
before the iron was delivered, and in that case I have no doubt 
that the vendor's lien attaches, and that he may retain his goods 
until he is paid." * The other judges concurred on this point 

(i) " If goods are sold upon credit, and nothing is agreed upon 
as to the time of delivering the goods, the vendee is immediately 
entitled to the possession, and the right of possession and the 
right of property vest at once in him ; but his right of possession 
is not absolute ; it is liable to be defeated if he becomes insolvent 
before he obtains possession." ^ 

(/) The words "or retention" are not inserted here as in 
Sects. 42, 43, 47, and 48. They are also omitted in the rubric 
of Sect 48. The words are unnecessary, but if inserted at all, 
there seems no reason for the omission in this section. See 
Com., Sect 89 ante, p. 186. 

(k) *^ Bailee or custodier.'' "Bailee, in Scotland, includes cus- 
todier" [Sect. 62 (1)]. The word "custodier'' was inserted in 
order to adapt the bill to Scotland, but if " bailee " includes 
custodier, the latter word might have been dispensed with in the 
various sections where " bailee " occurs. 

(Z) In England, where the property has passed, the seller may 
maintain an action against the buyer for *' goods sold and 
delivered " although the goods are still in the actual custody of 
the seller. It haB been urged that where the seller is bailee or 
custodier for the buyer, as where, e.g., he has granted a delivery 
order, the seller's lien is gone, but this contention was negatived 
at least as early as 1836. In Townley v. Ci-ump,^ in that year. 
Lord Denman, in giving the opinion of the Court, said : " There 
was a total failure of proof that where a vendor who is 
himself the warehouseman, sells to a party who becomes bankrupt 
before the goods are removed from the warehouse, the delivery 
order operates by reason of this custom to prevent a lien from 

1 Benjamin, p. 767. « 16 Q.B. 941. » 16 Q.B. at p. 950. 

* Per Bayley, J., in Bloxham v. Sanders (1826), 4 B. & C. 941. See also 
BxparU Chalmen (1873), L.R. 8 Ch. App. 289.— Per Mellish, J., at p. 291. 
« 4 Ad & E. 68. 
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attaching, and I think it is not contended that there is any Sect. 41. 
general usage which could divest the right in such a case upon 
the insolvency of the vendee. Gases have been cited, but none 
where the question arose between the original vendor and vendee.*' ^ 
Sub-sect. (2) as originally drafted, was confined to cases where 
the buyer was insolvent.^ It was altered to its present form in 
the bill of 1891. 



Commentary. 

Seller's lien possesses the characteristic common to all SeUer'sHen. 
liens, of being a right over the property of a person other 
than the person seeking to enforce it. It has no existence 
before the property has passed, because, till then, the seller is 
undivested owner, and can do what he pleases with his own.* 
Until the property has passed, the seller's right is one of 
" retention," which in England and Scotland alike, applies 
only to the period anterior to divestiture. It is the earlier 
divestiture which now takes place in Scotland through the 
introduction of the English principle of passing the property, 
which has rendered the word " retention " inappropriate to 
the subject matter of this part of the Act* 

The lien of the seller for the price is more extensive than More extensive 
an ordinary lien, which would entitle him to retain for the ^^^ ordinary 
price, but would not enable him to confer any title on a third 
party, either by way of re-sale or pledge. " It interferes not 
only with the purchaser's right of possession, but also with 
his right of property." * On the other hand, it " does not 
amount to a right to resume a complete right of property, so 
as to divest totaUy the purchaser's right of property. In 
other words, the vendor cannot treat the contract as 
rescinded, so as to resume his property as if the sale had 
never been made." ® The lien extends only to the price of Limitations 
the goods ; not to warehouse or other charges, which at best °^ *®^' 
form only a personal claim against the buyer. " I am 
clearly of opinion," said Lord Wensleydale, " that no person 

M Ad. ft E. at p. 68. ' Chalmers on Sale of Goods (1890), p. 59. 

> See Blaokbnm on Sale, p. 244. 

« See Com., Sect. 39 anU, p. 186. 

» Blackburn on Sale, p. 445. • Ibid, 
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Seet 41. 



Scottish 
precedents. 



Fleming v. 
Smith. 



has by law a right to add to his lien upon a chattel, a charge 
for keeping it till the debt is paid ; that is, in truth, a charge 
for keeping it for his own benefit, not for the benefit of the 
person whose chattel is in his possession.'' ^ 

The vendor's lien may be defeated by the transfer of a 
document of title in terms of the proviso attached to 
Sect. 47 of this Act. 

Scottish precedents prior to the passing of the Act must 
be used with care in view of the important change result- 
ing from the passing of the property before delivery. In 
Fleming v. Smith and Co} (1881) the law of Ei^land was 
much discussed and was to some extent founded on. In 
this case, buyers to whom credit by bill at one month had 
been given, sold the goods during the currency, and granted 
a delivery order to the sub-purchaser. The delivery order 
was intimated to the unpaid sellers, but they did not 
acknowledge it further than to enter it in their books for the 
purpose (as they afterwards alleged) of preserving a record 
so as to prevent delivery to the original purchasers. At the 
expiry of the credit the bill was dishonoured, and the 
unpaid sellers, who still retained the actual custody, claimed 
to retain against the sub-purchaser who did not offer to pay 
the price. The Court held that the sellers had no right of 
retention even for the unpaid price, and that they were 
bound to deliver to the sub-purchaser. The majority of 
the judges proceeded on the principle of constructive 
delivery, which they held to have been completed by the 
intimated delivery order. English authority as set forth in 
Benjamin, was largely founded on, but the judgment is open 
to the following observations: — (1) The Court expressly 
held that the goods, though in a refiner's warehouse, were 
under the control of the sellers, and in law were, and con- 



^ In SoTMS V. British Empire Shipping Co. (1860), 8 H.L. C5as. 838 at 
p. 845. In the same case, however, Lord Cranworth snggeeted that if the 
plaintiffs, who claimed a lien over a ship for its repairs, had put their claim, not 
upon lien, but upon ''an obligation on the part of the owners of the ship to 
iM^ a reasonable sum for the use of the dock for the time it was so improperly 
left there," it might have been sustained. — 8 H.L. Cas. at p. 344. If third 
parties' interests are not concerned, it seems a mere matter of pleading. See 
as to lien generally, Benjamin, p. 807 et aeq. ^ 8 Bet. 548. 



RIGHTS OF UNPAID SELLER AGAINST GOODS, 195 

tinued to be, in their actual custody. The delivery order Sect. 41. 
was addressed to the sellers, not to the keeper of the ware- 
house, and it was in the sellers' books that it was noted. 
It was not, therefore, a case of constructive delivery of goods 
in the hands of a third person as in section 29 (3) of this 
Act.^ (2) The mere noting of the intimation in the unpaid 
sellers' books could not of itself amount to an acknowledg- 
ment that thenceforward they held for a third party with 
whom they had had no previous dealings ; still less could 
it be held as a waiver of their right of retention for the 
price, or for a general balance if such existed.* (3) If the 
circumstances did not show constructive delivery under 
English law, as little did the judgment conform to Scottish 
precedent The case of Mathiesan v. Alison^ (1854) was in 
some respects similar to the one in question, with the very 
important difference that the price was paid, notwithstand- 
ing which, the goods were held to remain the property of 
the sellers, and to belong to their trustee in bankruptcy. 
Other similar decisions were cited in Distillers' Co. Ltd, v. 
BusselPs Trustee^ (1889), which, although itself much in 
point, was subsequent in date to the judgment now under 
review. (4) No question was raised as to the effect of the 
delivery order as a document of title under the then exist- 
ing Factors Acts. Section 5 of the Factors Act of 1877 ^ 
was similar in its terms to the proviso attached to Sect. 
47 of this Act, but neither seems applicable to the delivery 
order in question, which was not a document of title trans- 

^ ** Constructive delivery by means of a delivery order can onlv take place 
where there are three independent persons — the vendor, the vendee, ana the 
custodier of the goods "—Guthrie's notes to Bell's Prin,, Sect 1803. The 
old case of BroughUm v. Aitchiaons (15th November 1809), F.C., seems 
inconsistent, but the Court was nearly equally divided, and M. P. Brown, 
writing in 1821 {ScUe, p. 525), thought the point uncertain. It was distinctly 
laid down in McUhieson v. Aliaon (1854), 17 D. 274, and Anderson v. Af*Ccul 
(1866), 4 Macp. 765, that goods in the seller's own possession could not be 
effectually transferred to the buyer by any act of constructive delivery. As 
to English law, see Dixon v. Yates (1838), 5 B. and Ad. 313, where Denman, 
C. J., said : ** It seems to me that nothing short of an actual delivery could 
divest a vendor of the right to stop in transitu^ which is admitted to be 
analogous to the right of retaining." 

' Sheriff Guthrie suggests an explanation of the decision on the ground of 
waiver.— Bell's Prin. (9th edition), Sect 116. 

» 17 D. 274. See also Andtrson v. WCall (1866), 4 Macp. 765. 

* 16 Ret 479. » 40 & 41 Vict c. 39. 
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Sect. 41. 



Analogy of 
intimated 
assignation of 
moveables. 



f erred to the buyer (ix, the first buyer), but was one created 
by him. (5) The aid of the Mercantile Law Amendment 
Act 1856 ^ was not invoked because, under that Act, the 
sub-pui'chaser w£ts required to pay the price as a condition 
of obtaining delivery, but the very existence of that con- 
dition justifies the inference that without payment of the 
price to the unpaid seller, a sub-purchfiser was not, under 
the law of Scotland, entitled to deliverj\ 

The foregoing criticism of the judgment in Fleming v. 
Smith and Co. may be useful, not because of the intrinsic 
importance of the case, but because it illustrates a miscon- 
ception of the seller's right as it existed in Scotland before 
this Act, and also a misapplication of English law. It 
only remains to notice the opinion of Lord Justice-Clerk 
MoncreiflT, who, while not diflfering from the other judges, 
preferred to rest his opinion on the law of Scotland alone. 
He founded his judgment upon the efiect of an intimated 
assignation of the property in goods, apparently on the 
analogy of an intimated assignation of incorporeal moveables, 
such as debts.^ But assuming the analogy to be perfect, the 
assignee in such a case could not take a higher right than that 
of the assignor, — assignatus viitur jure av>ctoris. As, there- 
fore, the first purchaser was liable in the price, so also the 
sub-purchaser must have paid the price before he could 
take the goods out of the possession of the original seller. 
It is true, as Lord Justice-Clerk MoncreiflT strongly urged, 
that at the date of the delivery order which was supposed 
to form the assignation, there was a contract to sell on 
credit, and that the credit had not expired, but is this any 
reason for separating the rights from the obligations of a 
mutual contract, and assigning the one without regard to 
the other ? What was it that the first purchaser had it in 
his power to assign ? A right to demand delivery, subject 
to an obligation to pay the price at a future date. The 
obligation to pay the price was not the less an essential 
term of the contract, that it was not immediately prestable. 

M9 & 20 Vict. c. 60. 

" The analogy is not new. It pervades much of the argument in Wyper 
V. Surveys (1861), 23 D. 606, and is to be met with in many other cases. 
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It existed in full force at the date of the delivery order, and Sect. 41. 
was actually exigible before the assignee was in a position 
to demand implement of the right assigned. If the delivery 
order was good as an assignation, the assignee could have 
made the same demand as his author, but nothing more : 
if the term of credit had not expired, he was entitled to 
demand delivery, but when the credit expired he was bound 
to pay the price. It may further be pointed out that a 
delivery order is not a formal assignation, and can only 
be elevated into that position on the ground of mercantile 
usage, which clearly does not exist to the effect of cutting 
off the seller's claim for the price of goods still in his 



42. Where an unpaid seller ^""^ has made part Sect. 42. 
delivery ^^ of the goods, he may exercise his right of u^rt." 
lien or retention ^*^ on the remainder, unless such part 
delivery has been made under such circumstances as 
to show an agreement to waive ^^ the lien or right 
of retention. 

Notes. 

(a) « Unpaid ieller." Defined Sect. 88. 

(b) " Ddimy:' Defined Sect. 62 (1). " PaH delivery." See 
Sect. 81. "It is said that by taking possession of the two 
pimcheons, the buyer took possession of the whole ; but it is 
clearly established that if part be delivered with an intent to 
separate that part from the rest, it is not an inchoate delivery 
of the whole so as to divest the right of property out of the 
vendor." ^ " If both parties intend deUvery of a part as a delivery 
of the whole, then it is a delivery of the whole, but if either of 
the parties does not intend it as a delivery of the whole, if either 
of them dissents, then it is not a delivery of the whole." ^ 

1 Per Parke, J., in Dixon v. Yates (1833), 5 B. & Ad. 813 at p. 341. 
See also Denman, C. J., to the same effect at p. 836. 

" Per Lord Blackburn in Kemp v. Folk (1882), 7 App. Gas. 673 at p. 686. 
See also Payne v. ShadboU (1808), 1 Camp. 427 ; Bwmey v. Paifntz (1838), 4 
B. & Ad. 668 ; Miles ▼. Gorton (1834), 2 Or. & M. 604, and cases under 
Sect. 46 (7) relating to stoppage in transitu, post, p. 222. As to instalment 
deliveries, see Sect 31 ante, p. 147 ; JBx parte Chalmers (1873), L.R. 8 Ch. 
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Sect. 42. (c) " Lien or reteniion'* " Lien in Scotland includes right of 

retention'* — Sect. 62 (1). See Com., Sect 89 anie, p. 186. 

(d) "Agreement to toaive" Such an agreement may be 
express, or may be inferred from a course of dealing, or from 
usage. Sect. 55. It may also be inferred from other circum- 
stances, e,g. the delivery of an essential part of an article consist- 
ing of several parts ^ or delivery given to a party in a special 
character, such as a trustee in banbruptcy.^ 



Sect 43. 43. — (1.) The unpaid seller ^'^^ of goods ^^ loses his 

^™^™^ lien or right of retention ^''> thereon— 

(a.) When he delivers ^'^ the goods to a carrier ^*^ or 
other bailee or custodier^ for the purpose 
of transmission to the buyer ^^ without re- 
serving the right of disposal of the goods ^^ ; 
(6.) When the buyer or his agent ^*^ lawfully^ 

obtains possession ^*^ of the goods ^ ; 
(c.) By waiver thereof/**^ 

(2.) The unpaid seller ^*^ of goods, having a lien or 
right of retention ^*^ thereon, does not lose his lien or 
right of retention by reason only that he has obtained 
judgment or decree ^*^ for the price of the goods/"^^ 

Notes. 

(a) ''Unpaid Seller:' Defined Sect. 88. "Seller'* defined 
Sect. 62 (1). 

(b) " Goods:' Defined Sect 62 (1). 

(c) "Lien or right of retention" "Lien in Scotland includes 
right of retention," Sect. 62 (1). See Com., Sect. 89 ante, 
p. 186. 

App. 289 ; Merchant Baitking Co, v. Phoenix Bessemer Steel Co, (1877), 5 Ch. 
Div. 205. M. P. Brown's statement of the law of England on this subject 
{Sale, p. 482) is erroneous. It is founded on the cases of Slubey v. Heyward 
(1795), 2 Hy. Bl. 504, and Hammondav. Anderson (1808), 1 B. & P. N.R. 
69, as to which see ExparU Cooper (1879), 11 Ch. D. 68. 

1 Per Cotton, L. J., in Ex parte Cooper (1879), 11 Ch. Div. at p. 76. 

« J(me8 V. Jon^s (1841), 8 M. & W. 431. 
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(d) ''Delivers." "Delivery" defined Sect. 62 (1). For rules Sect 43. 
as to delivery, see Sect. 29. 

{e) " Carrier." Delivery to a carrier is primd facie delivery 
to the buyer, Sect. 82. " Delivery of the goods to a common 
carrier for conveyance to the buyer, is such a delivery of actual 
possession to the buyer through his agent the carrier, as suffices 
to put an end to the vendor's lien." ^ 

(/) ''Bailee or Custodier." "'Bailee^ in Scotland, includes 
custodier" [Sect. 62 (1)]. The word "custodier" is unnecessary 
here. • 

(g) "Buyer." Defined Sect. 62 (1). 

(k) Reservation of right of disposal. See Sect. 19. 

({) Buyer's agent includes a sub-buyer,^ and a trustee in 
bankruptcy .^ As to seller's agent, see Com., Sect. 44 post, 
p. 207. 

(y) "Lawfully." This word was added in Committee. It 
does not appear in the corresponding provision as to stoppage 
in transitu [Sect. 45 (2)], and perhaps the rule is different. See 
Whitehead v. Anderson * (1842), but see as to Scotland, Schuurmans 
and Sons v. Oddie^ (1828), and Com., Sect 45 post, p. 213. 

(k) "Possession." Defined in Factors Act 1889 « Sect 1 (2). 

(l) Possession by buyer. " The vendor's lien is abandoned 
when he makes delivery of the goods to the buyer. ... As 
soon as a bargain and sale are completed the buyer becomes at 
once vested with the ownership and the right of possession, but 
actual possession does not pass by the mere contract Something 
further is required, unless, indeed, the buyer had been previously 
in actual possession as bailee of the vendor, in which case, of 
course, the vendor's assent that the buyer shall henceforth 
possess in his own right as proprietor of the thing, would make 
a complete delivery for all purposes."^ The words "unless 
there be an agreement to the contrary " were inserted at this 
place in the original bill, but were struck out in Committee. 

(m) "By waiver." The right- of lien may be waived either 
expressly or by implication. The seller may take a bill for the 
price, in which case (unless it is otherwise agreed) the lien is 

> Benjamin, p. 81S. See Jones and Co. v. Ross (1830), 8 Sh. 495 ; DuUwi 
V. Solomtmson (1803), 8 B. & P. 682 ; Ex parU Pearson (1868), L.K. 3 Ch. 
App. 448 ; Bell on Sale, p. 86. 

< Dixon. V. Yates (1883), 6B.k Ad. 813. 
' See Com., Sect Wpost, p. 216. 

< 9 M. & W. 618. » 6 Sh. 1110. 
" 62 & 63 Vict, c 46. Text in Appendix I. post, p. 297. 

7 Benjamin, p. 811. See Harman v. Anderson (1809), 2 Camp. 243 ; 
Eauxs V. Waism (1824), 2 B. & C. 648 ; Dodsley v. Farley (1840), 12 A. & 
£. 682 ; Cooper v. Bill (1866), 84 L. J. Ex. 161, 3 H. It C. 722. 
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Sect. 43. T^aived during its currency, or he may consent, either expressly 
or by implication, to a sub-sale, in which case he is barred 
personali exceptione from enforcing his lien,^ or he may part with 
documents of title.^ 

(n) ^* Decree** was inserted in adapting the bill to Scotland. 

(0) Effect of judgment or decree. See Com. infra. 



COMMENTAKY. 

Sub-sect. (2). Sub-sect. (2) negatives a proposition which might be 

j^raient or P^^ forward in England, but which would have been quite 
decree. unintelligible under the former law of Scotland. In Scot- 

land, no property in goods sold passed to the buyer without 
possession. The ownership of goods sold could not, there- 
fore, have been changed by any merely personal decree 
against either seller or buyer. In England, on the other 
hand, a satisfied judgment often has the effect of passing 
the property. Thus where a party holds goods without 
title and is sued by the owner for their value, the judgment 
when satisfied will pass the property in these goods to the 
party against whom the action is directed. The practical 
result would no doubt have been the same in Scotland, but 
in theory, the new right of ownership would have proceeded 
upon the changed character of the possession, not upon the 
direct effect of the decree. But, even in England, "an 
unsatisfied judgment in trover does not pass the property, 
and is a mere assessment of damages, on payment of which 
the property vests in the. defendant."'^ In like manner a 
judgment in England, when satisfied, will loose the vendor's 
lien upon the buyer's property still in the hands of the 
seller, and the object, therefore, of this sub-section is to 
msike it clear that the mere obtaining of the judgment will 
not have this effect. Nor will partial satisfaction have any 
effect in removing the lien. Thus, where the judgment debt 



1 See Knights r. Wiffen (1870), L.R. 5 Q.B. 660 ; Blackburn on Sale, 
pp. 190 et seq. A recent Scottish case was decided in the Outer House on the 
^und of waiver by the sellers of their right of retention — Bobertson and 
BaaOer v. M*Pher9on Bros. (20th July 1898), 1 Scots Law Times 159. 

' See Sect. 47. ' Benjamin, p. 59. 
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is to be paid by instalments, the full lien will subsist Sect 43. 
although some of these instalments may have been paid.^ 
In Scotland, the property now passes iiTespective of posses- 
sion, in the same manner as in England, and the effect of a 
decree will, therefore, be precisely the same as that of an 
English judgment, and subject to the same limitations. It 
will be observed that though the exercise by the seller of 
his right of lien does not rescind the sale, it gives the seller 
a right to re-sell, and the new buyer gets a valid title 
which necessarily takes all right of property out of the first 
buyer (Sect. 48). But this right of re-sale, if not exercised, 
and also the right of lien itself (Sect. 41), necessarily cease 
upon payment by the buyer of the amount in a decree for 
the price, and the property in the buyer, which was formerly 
liable to be defeated, now becomes absolute. The price has 
been paid by means of the decree, and the vendor is no 
longer an " unpaid seller " (Sect. 88). 

There are other circumstances in which a satisfied judg- 
ment or decree affects the right of property. If, for 
example, the seller wrongously refuses to deliver goods ttie 
property in which has passed to the buyer, and the buyer 
obtains decree for damages under Sect. 51, payment by the 
seller of the amount in the decree will necessarily re- vest 
the property in the seller or his assignee, irrespective of the 
special right in the seller to give a title to another buyer 
under Sect 25 (l).^ 



Stoppage in transitu. 

44. Subject to the provisions of this Act,^"^ when Sect 44. 
the buyer ^> of goods ^^ becomes insolvent, ^'> the R^ohtop 

J O » STOPPAGE IN 

unpaid seller ^'^ who has parted with the possessions*^ transitu. 
of the goods has the right of stopping ^-''^ them in 
transitu, that is to say, he may resume possession of 

* Scrivener v. The Oreat Northern Railtoay Co. (1871), 19 W.R. 388. 
^ See note (A), Sect 1 ante, p. 2. 
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Sect. 44. the goods as long as they are in course of transit,^^ 
and may retain them until payment or tender ^^ of 
the price/*^ 

Notes. 

(a) " Svhjed to the provisions of this Act,** E.g. the proviso 
attached to Sect. 47, under which stoppage in transitu may be 
defeated. See also Sects. 45 to 47 inclusive. If the seller has 
reserved the right of disposal under Sect. 19, the property has 
not passed, and stoppage in transitu is unnecessary. If the 
seller resumes actual custody he does so in virtue of his right as 
undivested owner. 

(b) "Buyer," "goods," Defined Sect. 62 (1). 

(c) Insolvency defined Sect. 62 (3). It is not necessarily 
banlmiptcy, nor even notour bankruptcy. See Com. post, p. 288. 
Although at the date of the stoppage the buyer is solvent^ his 
subsequent insolvency before delivery to him will render the 
stoppage effectual.^ 

(d) " Unpaid seller." Defined Sect 88. See Com. infra, 
p. 207. 

(e) "Possession." Defined in Factors Act 1889, Sect. 1 (2). 
No definition is attempted in this Act The right to resume 
possession only extends to the goods themselves, not to a surroga- 
tum, such as the proceeds of a policy of insurance taken out by 
the buyer.* 

(/) "Bight of stopping." A right (unless otherwise provided) 
may be enforced by action. Sect 67. 

(g) "In course of transit." As to duration of transit see 
Sect 46. 

(h) " Payment or tender." See Sect 41, note (e) ante, p. 191. 

(t) " Price" See Sects. 8 and 9. 



Commentary. 

stoppage m Stoppage in transitu may with perfect propriety be 

e^rt^on*of ^^^ ^^ equitable extension of the seller's right of lien.» 

lien. 

1 Benjamin, p. 861 ; T?ie Constantia (1807), 6 Rob. Adm. Rep. 821, per 
Lord Stowell at p. 826. See also The Tigress (1868), 82 L. J. Adm. 97 at 
p. 101. 

» Bemdtstm v. Strang (1868), 8 Ch. A])p. 688. 

^ It is so spoken of by Bell (Prin,, Sect. 1807), and by Houston (Stoppage 
in transitu^ p. 2). 
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The governing principles of each of these rights, though Sect 44. 
diflFering in many respects from the ordinary rules of con- 
tract, very nearly resemble each other. Both are seller's 
remedies against the goods, and have for their object the 
securing of the unpaid price. Both necessarily suppose the 
property to be in the buyer, but although the property must 
have passed, the possession remains with the seller or with 
a carrier. In both, the right ceases after the goods have 
been delivered into the actual or constructive custody of the 
buyer or his agent, other than a carrier conveying the goods 
towards the buyer or in terms of the contract. lien exists 
so long as the impaid seller retains actual or constructive 
possession, and ceases the moment that possession is lost ; 
stoppage b^ns where lien ends, and continues so long as 
the goods, although in a sense delivered to the buyer 
through his agent the carrier (Sect. 32), are still in course of 
transit. In one important respect, however, the rights differ. 
Lien can be exercised whether the buyer is insolvent or not : insolvency of 
stoppage is only available when the buyer is insolvent ^i^to^**^" 
according to the definition of insolvency given in Sect. 62 (3) stoppage, 
of this Act. If the seller stop in transitu before actual 
insolvency, he does so at his peril. If, when the goods 
arrive at their destination, the buyer continues solvent^ the 
goods must be delivered, and the seller will be liable in any 
expenses incurred.^ 

Stoppage in transitu is said to have been introduced into Origin of 
England in 1690 by the case of Wiseman v. Vandeput} t^^j!" 
This was a Chancery case, and therefore, if correctly cited as England, 
the first instance of stoppage in transitu, it settles the fruitless 
discussion as to whether the right had its origin in Equity 
or at Common Law according to the distinction so long 
established in England, but now happily almost abolished.* 

1 Per Lord Stowell in The Condaniia, 6 Rob. Adm. Rep. 321. 

" 2 Vernon's Repts. p. 208. 

' " I have always thought it highly injurious to the public that different 
rules should prevail in the different Courts on the same mercantile case. . . . 
The mercantile law of this country is founded on principles of E(}uity ; and 
when once a rule is established in that Court as a rule of property, it ought to 
be established in a Court of Law." — Per Buller, J., in Tooke v. Hollingsworth 
(1793), 5 T.R. 215 at p. 229. Equity and Common Law were to a large 
extent fused by the Judicature Act of 1878 (86 k 37 Vict. c. 66). 
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Sect 44. Although originating in Equity, it was soon adopted by the 
Courts of Common Law, and numerous cases after 1743 
show that, from that date onwards, it had obtained a firm 
footing in England.^ 
Scotland. In Scotland, the right of stoppage was not recognised till 

near the end of the eighteenth century. In earlier cases 
the rule of the Boman law which allowed the seller to 
claim the goods for the price even after delivery, was often 
pleaded, and was sometimes allowed on the ground of pre- 
sumptive fraud in the buyer, but this rule was latterly re- 
stricted to a period of three days after delivery.^ In Pririce 
V. Fcdlat^ (1680) the seller's right to stop in transitu was 
strongly urged on the ground that delivery to the carrier 
was not delivery to the buyer. The Lords, however, found 
"that the wines being delivered to the skipper upon the 
buyer's order, the property was stated in the buyer, and that 
there was no hypothec in ware by the law of Scotland."* 

The rule intra triduum which prevailed in Scotland 

after 1736, was pleaded and sustained by the Court of 

iS'o)^'^^ Session in Allan, Steuart, and Co. v. Stein's Creditors * (1 789), 

stein*s' but on appeal to the House of Lords® (1790), the judgment 

OredUors. q^ ^j^jg point was reversed, and stoppage in transitu allowed. 

Lord Chancellor Thurlow said : " By the law of England, 

and, as I conceive, by the law of Scotland also, the shipping 

of goods to one who commissions them, or the delivery of 

them to a carrier to be conveyed to him, was a completed 

sale. But within the last hundred years a rule has been 

introduced from the customs of foreign nations, that, in the 

case of the vendee's bankruptcy, the vendor might stop and 

take back the goods in transitu, or before they came into the 

hands of the vendee : and this ia certainly now a part of the 

law of England, and I understand it to be the law likewise of 

^ SnM ▼. Preacott (1743), 1 Atk. 245, and other cases cited by Lord 
Abinger in his dissenting judgment in Gibson v. CamUhers (1841), 8 M. & W. 
837 at p. 343. Lord Abinger's judgment contains an able review of the 
history of the doctrine. 

« InglU V. Boyal Bank (Cave's Case) (1736), Mor. 4936. 

* Mor. 4932. ^ See Com., Sect. 82 ante, p. 159. 
» Mor. 4949 ; 8 Pat App. pp. 192, 193. 

* Reported mb nam, Jc^rey, etc, ▼. Allan, Stewart, and, Co., 3 Pat. App. 
191. 
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Scotland." ^ This judgment had the efifect of establishing Sect 44. 
the doctrine of stoppage in transitu as part of the law of Misconception 
Scotland, but for many years afterwards its nature was not principle, 
fully understood. A tendency was exhibited to drive both 
lien and stoppage in transitu into conformity with the 
ordinary law of sale, rather than to view them as special 
remedies standing per se? It was generally assumed that 
the effect of stoppage in transitu was to prolong the right 
of lien, and so prevent actual delivery to the buyer.' To 
meet difficulties which suggested themselves. Bell divided 
constructive delivery into two kinds, viz. (1) where the 
goods could be stopped, and (2) where that privilege could 
not be exercised. In the former class he included such 
constructive delivery as went " no further than to forward 
the goods on their course towards the buyer in the charge 
of a middleman." * Even in the case of warehoused goods, 
there was, according to this theory, a kind of constructive 
delivery which allowed of stoppage in transitu, and another 
kind which placed the goods altogether beyond the reach of 
the seller.^ This was the state of the law as understood in 



1 8 Pat. App. at p. 196. 

> This tendency can be traced in the works of text writers after the general 
fallacy was exploded in 1849. See, e,g,, Ross' Leading Oases, Com, Law (1855), 
7ol. ii. p. 801, and Paterson's Compendium of Engli^ and Scotch Law (1865), 

S. 189. The latter writer, referring to the law of Scotland, states that the 
octrine of stoppage in transitu is not, as in England, an exception to the 
general rule. ''For the general mle in the case of all contracts is that either 
party may withhold performance of his part of the contract if the other party 
refuses to perform the corresponding part. " As authority, Paterson cites Morton 
v. Ahercroviby (1858), 20 D. 362, but, apart from incidental dicta^ that case gives 
no countenance to any distinction between the laws of Scotland and England 
in this respect Paterson's conception seems to have been that, in Scot- 
land, the seller's obligation of delivery was not performed by delivery to a 
carrier, but this is a manifest error. See Com., Sect. 82 ante, p. 160, and 
Prince v. PalUU (1680), Mor. 4982. His inference is that, in Scotland, stoppage 
was merely an exercise by the seller of his undivested right of property, but 
it was clearly a re-vesting in the seller of property which had passed from 
him to the buyer. 

> '* The foundation of a right to stop in transitu, properly speaking, is the 
original title of property in the vendor, which is held to accompany the goods 
in their transit or carriage, to the effect, or for the purpose, of enabling that 
party to stop or withhold the actual delivery, if, from supervening facts, his 
safety is endangered, and he has accepted of no provision for the price." — Per 
Lord Justice-Clerk Hope in Louson v. Oraik (1842), 4 D. 1152 at p. 1157. 

^ Bell's Cowi. L 229-233. 

' Bell's error is pointed out in full editorial notes by Lord McLaren in his 
edition of the Commenlaries, vol. i. pp. 183 and 229. The effect of construe- 
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Seet 44. 

M*Btcen v. 
Smith. 



Statement of 
the true 
principle. . 



Scotland in 1847, when MEwen v. Smith ^ came up for 
decision. This case related to sugars in bond which, so far 
as the case was concerned, had never been in transit, but 
which were said to have been transferred by an intimated 
delivery order. The Court of Session negatived the claim 
of the alleged transferee, most of the judges founding their 
opinion on the seller's right to stop in transitu. On appeal, 
the House of Lords affirmed the judgment^ (1849), but 
solely on the ground that no delivery of any kind had taken 
place.' 

The principle of stoppage in transitu is thus stated by 
Lord President Inglis in 1867 : "No law, either in England 
or Scotland, gives any real countenance to the idea that the 
state of transitus to which the equitable remedy of stoppage 
applies, is anything but an actual state of transit from the 
seller to the buyeit . . . The equitable remedy of stoppage 
is applicable only to goods which are either in the hands of 
a carrier, or of some person — such as a wharfinger — who is 
doing something to render complete the contract of carriage. 
To put goods in a state of transitus the seller must have 



tive delivery is in no way different from that of actual deliveiy. The only 
question is, Has delivery of any kind taken place ! If it has not, the seller's 
remedy is lien ; if it has, the remedy, if any, is stoppage in transitu. See 
Com., Sect. 32 anJU, p. 160. 

1 9 D. 434. « 6 Bell's App. 340. 

' "The simple question is whether the original venobrs of these goods 
retained their lien upon them or not Several of the judges in the Court 
below have expatiated very largely upon the doctrine of stoppage in transitu. 
My Lords, that doctrine has no more bearing upon this case than the 
doctrine of contingent remainders." — Per Lord Campbell, 6 Bell's App. 
at p. 855. In the subsequent case Melrose v. ffastie (1851), 13 D. 
880, it was retorted in the Court of Session, that, if the Court had been 
misled, it was by means of English cases. Lord Fullarton said : ** It 
appears from the judgment in the House of Lords that the term of 
stoppage in transitu was held to be inaccurate and iDappropriate. All I can 
say ia that, if it be so, it was no innovation of ours. It was freely used in 
the discussion in M*Ewen*s Case for the best of all reasons that the English 
authorities, by which we were mainly guided in this department of mercantile 
law, had all treated the question under that designation." In support of this 
statement Lord Fullarton refers to the cases of Hurry v. Mangles (1808), 
1 Camp. 452 ; Harman v. Anderson (1809), 2 Camp. 242 ; WkUehouse v. 
Frost (1810), 12 East 613 ; Stoveld v. Hughes (1811), 14 East 308 ; Suxinunck 
V. Sothem (1889), 9 A. & E. 895 ; and Hati>es v. Waison (1824), 4 B. & C. 
540. " All of these," continued Lord Fullarton, '* and, I believe, many others 
analogous to that of M*Bwen, were argued by the counsel, and decided by the 
judges, and recorded by the reporters, as cases of stoppage in transitu and 
noming else "—13 D. at p. 896. 
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parted with the possession of the goods and put them into Sect 44. 

the hands of some person who is to carry, or procure them 

ro be carried and delivered to the buyer, and the buyer 

must be in the position of not having received the goods. 

Unless the seller has parted with the possession, his remedy 

is not stoppage in transitu, but in Scotland, retention, and 

in England, an exercise of the seller's right of lien." ^ To 

adapt this statement to the existing law, it is only necessary 

to exclude the reference to the Scottish right of retention, 

which, by this Act, has now been superseded by the seller's 

lien. 

The right of stoppage may be exercised by the " unpaid Right of 
seller " as defined in Sect. 38. It is not available to any by ^h^"ex- 
one but a seller, or a person who stands " in the position of ercised. 
a seller, as for instance an agent of the seller to whom the 
bill of lading has been endorsed, or a consignor or agent 
who has himself paid, or is directly responsible for, the 
price." ^ It is not every person who may have held a lien 
over goods, who is entitled to follow them and regain 
possession after it haa been lost. The liens of factors, 
bleachers, etc., have no such special privilege attached to 
them.' It will be observed that, although in Sect. 46 
there is frequent reference to the agent of the buyer as 
being entitled to put an end to stoppage in transitu, it 
is nowhere expressly stated that the sdler^s agent may Seller's agent, 
enforce the stoppage where he has not a direct title as 
indorsee, or is not personally interested as having paid or 
become responsible for the price. Such a right, however, on 
the part of an agent exercising either special or general 
authority, is clearly implied. It is provided by Sect. 61 
(2) that the rules relating to the law of principal and 
agent continue to apply to contracts for the sale of goods, 
and, in practice, the power of an agent in this respect is 
fully recognised.* A diflTerent question arises if one 



^ In Black 7. Incorporation 0/ Bakers (1867), 6 Macp. 186 at p. 140. 

" Sect. 38 (2). » Benjamin, p. 847. 

* See, e.gr., Baoster v. Pearson (1807), Hume 688 ; fvhitehead v. Anderson 
(1842), 9 M. & W. 518 ; Blackburn ou Sale, p. 825. " It is most salutary, 
and quite consistent with the principle of nisgotwrvm geatio, that the person 
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Seet 44. 

Unauthorised 
agent — Ratifi- 
cation. 



Cautioner for 
price. 



Effect of 
arrestments, 
cash receipts, 
and cross 
accounts. 



Carrier's lien. 



assumes to act on behalf of the seller who has no authority 
whatever. The rule in England appears to be that, if the 
act of the party in stopping the goods is ratified before the 
transit is ended, by the party entitled to exercise the 
privil^e, it will be effectual, but that ratification or adop- 
tion after the transit has ended, will be too late.^ 

A cautioner for the price is not entitled to stop in 
transitu,^ If, however, the cautioner has paid the price to 
the seller, he is entitled, according to the ordinary rule of 
the law of Scotland, to an assignment of the securities held 
by the creditor, including the right to stop the goods. 
The same rule was introduced into England by the English 
Mercantile Law Amendment Act of 1856.* 

An arrestment in the hands of the carrier by a creditor 
of the buyer will not defeat the seller's right to stop the 
goods * ; nor will a mere cash receipt granted by the buyer 
to a sub-vendee, not being a document of title.^ When 
there are cross accounts between seller and buyer, the right 
is not excluded because the seller has goods of the buyer in 
his hands unaccounted for, and the balance is uncertain.* 
A decision inconsistent with this rule has been much 
questioned.^ 

The seller's right of stoppage in transitu will prevail 
against any lien claimed by the carrier on account of a 
general balance,® but not for the carrier's special charges on 
the goods themselves. 



who in general acts for a foreign merchant though he hold no special commis- 
sion, should be allowed, on the sudden bankruptcy of the buyer, to apply for 
and obtain the necessary warrant to stop " — Bell's Com. i 249. The agent can 
act just as effectually without a judicial warrant. BeU gives undue import- 
ance to the warrant. 

1 Stoppage eflFectual in Eutchiiigs v. Nwies (IS6S), 1 Moo. P.C.C. N.S. 243, 
but ineffectual in Bird v. Broum (1850), 4 Ex. 786. 

« Lousan v. Oraik (1842), 4 D. 1452 ; Siffhin v. TFray (1806), 6 East 371. 

* 19 & 20 Vict. c. 97, Sect. 6. See Benjamin, p. 846. 

< Neish V. Trompouskij (1807), Hume 698 ; Dunlop v. ScgU and Co, (22nd 
February 1814), F.C. Similarly, in regard to an attachment in England, 
SmUh V. Q0S8 (1808), 1 Camp. 282. 

' Kemp V. Folk (1882), 7 App. Caa. 673, per Lord Blackburn at p. 684. 
Benjamin, p. 891 note and p. 896. 

« Wood V. J(yiuis (1825), 7 D. & R. 126. 

7 Vertw V. Jevjell (1814), 4 Camp. 31. See Benjamin, p. 849. 

8 Oppenheim v. Eussell (1802), 8 B. & P. 42. 
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45. — (1.) Goods ^""^ are deemed to be in course of Sect 46. 
transit ^^ from the time when they are delivered to a i^^^r^tionop 

'* TRANSIT. 

carrier ^''^ by land or water, or other bailee or cus- 
todier ^''^ for the purpose of transmission to the 
buyer/"^ until the buyer, or his agent in that behalf,^*^ 
takes delivery^ of them from such carrier or other 
bailee or custodier.^^ 

(2.) If the buyer or his agent in that behalf ^*^ 
obtains delivery ^^^ of the goods before their arrival at 
the appointed destination,^^ the transit ^^ is at an end. 

(3.) If, after the arrival of the goods at the 
appointed destination,^^ the carrier or other bailee or 
custodier ^^ acknowledges to the buyer, or his agent,^*^ 
that he holds the goods on his behalf and continues 
in possessions*^ of them as bailee or custodier for the 
buyer, or his agent, the transit is at an end,^*^ and it 
is immaterial that a further destination^^ for the 
goods may have been indicated by the buyer. 

(4.) If the goods are rejected by the buyer ,s^^ and 
the carrier or other bailee or custodier continues in 
possession of them, the transit ^^ is not deemed to be 
at an end, even if the seller S"*^ has refused to receive 
them back.^*^ 

(5.) When goods are delivered to a ship chartered 
by the buyer ^ it is a question depending on the 
circumstances of the particular case, whether they are 
in the possessions^ of the master as a carrier, or as 
agent to the buyer. 

(6.) Where the carrier or other bailee or custodier 
wrongfully s**^ refuses to deliver the goods to the 
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Sect 46. buyer, or his agent in that behalf/*^ the transit is 
deemed to be at an end. 

(7.) Where part delivery of the goods has been 
made to the buyer, or his agent in that behalf,^*^ the 
remainder of the goods may be stopped in transitu, 
unless such part delivery has been made under such 
circumstances as to show an agreement to give up 
possessions^ of the whole of the goods/*^ 

Notes. 

(a) "GW«," "srffer," "%cr." Defined Sect. 62 (1). 
" Buyer '' includes a person to whom the buyer directs the goods 
to be sent.^ 

(6) " Trwnxd:' See Com. infra, p. 212. 

(c) "Delivered to a carrier" Delivery defined, Sect. 62 (1). 
Delivery to a carrier is primd facie delivery to the buyer, Sect. 
82 (1). The definition of the course of transit here given 
might be made more complete by the addition of words exclud- 
ing from its scope delivery to a carrier (1) where the property 
has not passed (see Sects. 17, 18, and 19), and (2) where the 
carrier is the buyer's agent to receive the goods on his behalf. 
See Com. infra, p. 212. 

(d) " Bailee or custodier" Bailee, in Scotland, by interpreta- 
tion, includes custodier [Sect. 62 (1)], and the word "custodier" 
is therefore superfluous here. If the bailee is not himself a 
carrier, he must at least hold the goods for some purpose con- 
nected with the contract of carriage, e.g. as warehouseman or 
wharfinger receiving the goods from one carrier, that the transit 
may afterwards be continued by another. A carrier who is also 
A warehouseman puts an end to the transit by holding the goods 
by instructions of the buyer for the purpose of custody and not 
of carriage 

(e) "Agent in that behalf. ^^ Buyer's agent includes a sub- 
buyer.^ It probably also includes a trustee in bankruptcy 
(Com. infra, p. 216). As to seller's agent see Com., Sect. 44 
ante, p. 207. 

^ JBz parte Oolding, Davis, and Co. (1880), 13 Ch. D. 628, per Cotton, 
L. J., at p. 686 ; Ex parte Miles (1885), 15 Q.B.D. 89, per Brett, M. R., at 
p. 44. * IXxon Y. TaUs (1888), 5 B. & Ad. 818. 
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(/) " TaJces delivery,'' "obtains delivery:' Compare Sect. 48 Sect 46. 
(1) (b) where the words are ^^lawfvUy obtains possession." The 
word " lawfully " was introduced into Sect. 48 in Committee, and 
its absence here suggests whether any kind of possession by the 
buyer (even forcible or fraudulent) will prevent stoppage in 
transitu. See Com. infra, p. 213. 

{g) "Appointed destination," "fv/rther designation:' See Com. 
infra, p. 218. 

(A) "Possession" is defined in The Factors Act 1889,i Sect. 1 
(2). No definition is attempted in this Act. As to the double 
meaning of constructive possession, see Sect. 89, note (i) ante, 
p. 184. As to carrier's possession, see note (») infra, and Com. 
infra, p. 212. 

(i) Transit ended by carrier becoming custodier for buyer. 
Mere arrival at the appointed destination does not end the 
transit. For this purpose the buyer must either take actual 
delivery, or, what is equivalent, arrange with the carrier to act 
as his agent for custody. But the transit is ended by any 
arrangement for custody to which both buyer and carrier are 
consenting parties. In the Scottish case of Black v. Cassels^ 
(1828), goods remained at the request of the buyer in a 
warehouse belonging to the carrier for three months after 
arriving at their < destination, notwithstanding which they 
were held liable to stoppage in transitu, but this is clearly bad 
law.* 

(j) Ejection by buyer — comtimied custody by carrier. The rule of 
this sub-section is a corollary of Sub-sect. (3). The rejection 
may be in breach of contract, as where the buyer makes un- 
founded allegations of insufficiency, or it may arise from a 
desire to save the seller from unnecessary loss through the 
buyer's impending bankruptcy. As to rejection by the buyer on 
the ground of insolvency, see Com. infra, p. 219. 

(k) Seller^s refusal to receive back. The supposition is that the 
seller at first insists upon the buyer implementing the contract 
by taking delivery, and that the carrier cannot get relieved of 
the goods at either end of the transit. While, however, the 
goods are in this position, the seller loses confidence in the 
buyer's solvency and avails himself of the remedy.* 

(l) "Ship chartered by the buyer," Where the ship is the 
buyer's property, the master is usually the buyer's agent to take 
complete or unconditional delivery. There is therefore no transit 

^ 52 & 53 Vict. c. 45. a 6 Sb. 894. 

» See Straehan v. Knox and Co,'$ Trustee (2l8t January 1817), F.C. 
* Bolton V. Lane and Vorka By, Co, (1866), L.R. 1 C.P. 431 ; James v. 
OHffin (1837), 2 M. & W. 623. 
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Sect. 45. in the sense of the Act. 
p. 213. 



As to a chartered ship see CoBL infra^ 



(m) ^Wrongfvllyy See note (/) supra and Com. infra, p. 213. 
In Dunlop v. Scott and Co} (1814) a question was raised as to 
the effect of a refusal by the carrier to deliver to the buyer in 
consequence of an arrestment by a creditor of the buyer. The 
answer seems supplied by this sub-section. The refusal being 
wrongful,^ the transit is deemed to be at an end. This result was 
reached in somewhat similar circumstances in England, in Bird v. 
Brown^ (\%^0). 

(n) Part delivery — Stoppage of remainder. See Com. infra, 
p. 222. 



Definition of 
transitus. 



Relation of 
carrier to 
parties. 



Commentary. 

The transittcs, in the words of Lord Blackburn, is "whilst 
the goods are on their passage from the vendor to the 
buyer, or when they are in the hands of one who neither 
holds the possession by a contract of bailment made with 
the vendor, nor yet as an agent to hold them under the 
order of the buyer, but only as an agent to forward them 
from the vendor to the buyer." * 

The carrier may stand relatively to the parties in 
one or other of three different positions : (1) he may hold 
for the seller, as where, in virtue of a suspensive condition 
or a reservation of the jtis disponendi, the property in 
the goods has not passed to the buyer ^; (2) he- may hold 
for the buyer, as where the buyer has obtained both pro- 
perty and possession before the commencement of the 
transit or where the carrier is the buyer's agent for the 
receipt of the goods ; (3) he may hold for the sole purpose 
of transmission to the buyer, the property having passed 
and the carrier not being the seller's agent. It is only to 
the last of these that stoppage in transitu applies. The 
circumstances connected with the actual conveyance may 



1 22nd February 1814, F.C. 

> See Com., Sect. 44 aiUe, p. 208 ; Bell's Com. i. 231, note. 

» 4 Ex. 786. * Blackburn on Sale, p. 851. 

» Beirs Cam. i. 280 ; Wait v. Findlay (1846), 8 D. 529 ; Hall and Sons 
V. Scott (1860), 22 D. 413 ; Linn v. Shields (1863), 2 Macp. 88. The sale 
itself may be incomplete, as in IVallace, Oardyn, and Co. v. Miller (1766), 
Mor. 8476, Hailes 27. 
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be the same in each case, but the nature of the carrier's Sect. 46. 
possession is dififerent.^ 

The primary diflBculty in connection with the duration Termination 
of the transit is to fix its termination ; in other words, to °^ *r»^8i*- 
ascertain the precise conditions under which the buyer or 
his agent will acquire such possession as will defeat the 
seller's right. Among the considerations which must 
weigh in such an enquiry, is the effect to be given to 
possession acquired by force or fraud. The Act provides Effect of force 
that " the effect of fraud, misrepresentation, duress or °^ ^^^" 
coercion, mistake, or other invalidating cause, shall continue 
to apply to contracts for the sale of goods ''^ [Sect. 61 (2)], 
but this provision is apparently limited to the constitution 
of the contract, and, even were it otherwise, the common-law 
effect of force and fraud upon stoppage in transitu is neither 
well defined nor altogether consistent. Thus, divergent 
opinions have been expressed as to the legal effect where 
the buyer forcibly or fraudulently obtains delivery before 
the arrival of the goods at their appointed destination [Sub- 
sect. (2)]. In other words, granting that the buyer may 
anticipate the end of the transit, can he do so without the 
carrier's consent ? On the one hand we have the following 
judgment of the Court in Whitehead v. Anderson^ (1842). 
" If the vendee take the goods out of the possession of the 
carrier into his own before their arrival, vnth or withmU the 
consent of the carrier, there seems to be no doubt that the 
transit would be at an end ; though, in the case of the 
absence of the carrier's consent, it may be a wrong to him 
for which he would have a right of action." * On the other 
hand. Lord Blackburn says : " Notwithstanding the expres- 
sion of the Exchequer in Whitehead v. Anderson, it is sub- 
mitted that it is doubtful whether, when the carrier has a 



^ ** Stoppage in transitu is called into existence for the vendor's benefit 
after the buyer has acquired title and right of possession and even construc- 
tive possession, but not yet actual possession ' — Benjamin, p. 853. As to 
the various meanings of "pasaeasion in this connection see Sect. 39, note (i) 
on/«, p. 184. 

' These words were added during the progress of the bill through Parlia- 
ment » 9 M. & W. 518. 

* Per Parke, B., 9 M. & W. at p. 534. 
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right to refuse to allow the vendee to take even construc- 
tive possession, the vendee can improve his position by a 
tortious taking of actual possession against the will of the 
carrier. The law in general discountenances violence, and 
it would seem not consistent with its general policy to give 
a man a benefit, in consequence of his forcible or fraudulent 
wrong against a third party." ^ 

The effect given to fraud in questions of delivery of 
possession in Scotland has been very marked. Before 
stoppage in transitu was recognised, there was a legal pre- 
sumption of fraud in all cases where the buyer's insolvency 
supervened shortly after he had obtained delivery without 
payment of the price. It was felt, however, that some 
limit must be placed upon this presumption, and accord- 
ingly, in Inglis v. Boyal Bank (Cave's Case) * (1736), the rule 
intra triduum was established, under which insolvency had 
no effect upon the possession unless it supervened within 
three days of delivery. This rule was overturned by the 
House of Lords in Allan, Steuart, and Co, v. Stein's Creditors ^ 
(1790), by which judgment stoppage in transitu became 
part of the law of Scotland. Lord Thurlow in that case 
said: "I cannot perceive that the Court have ever pro- 
ceeded on that positive rule which the sellers have con- 
tended to be now fixed law. It is rather my opinion, from 
the examination of those cases, that the Court had con- 
sidered the failure within three days as one circumstance 
only from which fraud might be presumed, but not as that 
from which, singly, fraud was to be absolutely inferred, 
though other circumstances might show there was none. 
In the present case . . . the buyers failing within three 
days after the transaction, or after the receipt of the goods, 
was not per se suflBcient to avoid the contract." * It is to 
be noticed that it was the English remedy of stoppage in 
transitu which the House of Lords substituted for the rule 



^ Blackburn on Sale^ p. 875. See also Benjamin, pp. 878 et seq, 

* Mor. 4937. See also Shepherd v. Campbell and Jtobertson (1776), Hailes 
687, H. of L. (1776), 2 Pat. App. 899; and Bankton, i. 10. 117. 

> Mor. 4949, 8 Pat. App. 191 (aub nom, Jaffrey v. Allans Stewart, and Co,), 

* 8 Pat. App. at p. 196. 
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intra triduvm, and that there was nothmg in the principles Seet 40. 

of the law of sale in Scotland to prevent stoppage, as known 

and practised in England, from being adopted in its entirety. 

No difference in regard to the passing of the property could 

affect it, for in Scotland, as well as in England, .the property 

passed to the buyer, in the ordinary case, by delivery to the 

carrier at the beginning of the transit But the Scottish 

Courts, while admitting stoppage in transitu, rejected the 

EngUsh limitation, which woxdd not allow the buyer's 

creditors to be deprived of their debtor's goods because of 

alleged fraud on the part of the debtor in taking delivery. 

In stoppage in transitu the seller is allowed a special and 

anomalous privilege, which, on the EngUsh theory, must take 

the place of any presumed fraud of the debtor. The very 

foundation of stoppage implies that the buyer is taking 

possession of his own goods, not those of the seller, for if the 

property has not already passed to the buyer, there is no 

occasion for the remedy.^ If the carrier is not the buyer's 

agent to take delivery, but is agent for the seller to give 

delivery, then a fraudulent taking possession by the buyer 

from the carrier might well be subject to reduction, but, in 

such case, there is no room for stoppage in tran^u. In this 

light, many of the Scottish cases of stoppage in transitu sub- Confasioxi of 

sequent to that of Allan, Stemrt, and Co. will not bear close §jj?^^ 

examination. There is an admixture of the old principle of 

presumed fraud with the new remedy of stoppage, which is 

entirely unwarranted. Thus in Schuurmans and Sons v. Schuwrmans 

Ooldie^ (1828), the seller was allowed to stop in transitu qm^^' 

after the buyer's creditors had obtained possession of the 

goods, on the ground that the buyer in sending out circulars 

to his creditors announcing his intention to stop payment, 

had not sent one to the agent of the seller of the goods. 

Lord AUoway said : " If the law of England and Scotland 

could be reconciled, it would be very desirable. The law 



^ " If the seller has despatched the goods to the buyer, and insolvency 
oconrs, he has a right, in virtue of his original ownership, to stop them in 
transitu. Why ? Because the property ia vested in the buyer.'* — Per Bayley, 
J., in BloQBam v. Sanders (1825), 4 B. & C. 941 at p. 949. 

« 6 Sh. 1110. 
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Sect 45. merchant should, if possible, be the same over the world. 
But there is a very serious difiference on the point under 
discussion between the law of England and that of Scotland. 
From a very early period the English Courts adopted the 
principle that wherever the subject sold has come into the 
possession of the bankrupt, though after an act of bank- 
ruptcy, it falls into the general fund. This Court has 
followed a different principle, on the ground of fraud, founded 
on the Eoman law, and recognised everywhere but in 
England. . . . Supposing the agent for the foreign seller 
had received the bankrupt's circular on the 4th of January, 
was it not his duty to apply immediately to stop in transitu ? 
But the bankrupt took care he should not receive any such 
letter. Then, if this party (the seller's agent) had a right 
to stop the goods, could the bankrupt avail himself of his 
own fraud by which stoppage was prevented ? This Court 
has never countenanced such a fraud ; and the knowledge 
of bankruptcy is clearly brought home to the bankrupt 
here."^ 
Does bank- The judgment above quoted seems to suggest that, in 

ScotiMi^tiMo Scotland, bankruptcy, ipso factOy operates a stoppage in 
facto, operate transitu. If this be so, a trustee for creditors in Scotland 
PP»8e cannot take possession of goods so as to end the transit and 

prevent the seller from exercising his remedy. This view 
wiU be found in many of the Scottish cases, and Bell, 
writing in 1826, says "the opinion seems to be growing 
stronger." ^ Bell doubts " whether, laying aside the in- 
expediency of having opposite rules in England and Scotland, 
there be any clear principle for supporting a determination 
opposite to that which has been followed in England."' 
Bankruptcy, he says, " does not annul a previous contract. 
If the seller choose, he may insist on the bankrupt or the 
creditors taking the goods and allowing him to claim under 

1 6 Sh. at p. 1113. 

« Bell's Ckmu (5th edition), i. 227 ; Bell's Prin., Sect. 1309. The case of 
Brown v. Watstm (1816), Hume 707, founded on by Bell {Prin,, Sect 1309), 
was one of incomplete delivery, and the soundness of the judgment is (at 
least in part) doubted by Hume who reports it 

> As to the law of England see Ellis v. Hvmi (1781) 3 T.R. 464 ; ScoU v. 
PeUU (1803), 3 B. & P. 469, and other cases cited in Bell's Com, (7th edition), 
i. 247, notes. 
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the contract If the creditors choose, they may pay the Sect 46. 
price and take the goods. . . . The bankruptcy cannot be 
a countermand otherwise than by presumption that, if the 
seller had known of this event, he would have recalled the 
goods, an inference which is far from unavoidable, for the 
vendor may have chosen to act diflferently. As to restitu- 
tion, supposing the delivery once made, there seems to be 
no ground for it in this, more than in a hundred other cases 
which occur in bankruptcy." ^ But the question, even as to Effect on thia 
Scotland, seems settled by authority. In the very case ^^^^^nuiH, 
which introduced stoppage in transitu into Scotland, the and Co.'a Case, 
question was stated by Lord Thurlow to be " whether the 
vendors were entitled to stop certain quantities of grain 
which were consigned or forwarded by them to Stein, the 
bankrupt, before the actual delivery to him, the bankruptcy 
having intervened" ^ The interlocutor of the House allowed 
the sellers to produce " evidence to show that they were 
entitled to stop and detain the grain consigned by them to 
the bankrupt in transitu, or before actical delivery" ^ If 
bankruptcy had been ipso facto a stoppage, it was unneces- 
sary to found upon a stoppage by the sellers.* 

On the general question as to what acts of the buyer Nature of 
will be suflScient to change the possession, Parke, B., states ^orwMcT^ 
the law thus : " The unpaid vendor has a right to retake the wui defeat 
goods before they have arrived at the destination originally **°pp®*^- 
contemplated by the purchaser, unless in the meantime they 

1 Bell's Cam, i. 248. 

' In Allan, Steuart, and Co. y. Stein's Creditors (1790), svA nonu Jaffrey 
V. Allan, Stewart, and Co., 8 Pat. App. 191 at p. 196. 

8 Pat App. at p. 197. 

^ Brodie says : ** As it is a settled point in England that bankruptcy does 
not prevent the consignee from taking actual possession to the same effect 
as if he were solvent, it is a necessary and settled consequence that actual 
possession may to the same purpose be competently taken by his assignees 
under a commission of bankruptcy. If, then, the English authorities are 
henceforth to be received by us on this point, it will follow that in the event 
either of a private trust or of a sequestration, the trustee in the latter case 
may, as substituted in the place of the bankrupt or insolvent, take actual 
possession prior to stoppage by the consignor and thus prevent it." — Brodie's 
Stair, p. 884. In the earlier Scottish cases the true pniiciple seems to have 
been better understood. See, e.g., Sinclair and WilliamsonCs Creditxyrs v. 
Robertson and Aitken (1801), Mor. App. Sale 3. M. P. Brown, writing in 
18*21, treats it as settled law in England that bankruptcy does not operate a 
stoppage, but thinks the question doubtful in Scotland {Sale, p. 587). 
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Sect. 46. come to the actual or constructive possession of the vendee, 
. . . The case of the vendee taking the goods out of the 
possession of the carrier beforp their arrival is one of actual 
possession. A case of constnictive possession is where the 
carrier enters, expressly or by implication, into a new 
agreement distinct from the original contract for carriage, to 
hold the goods for the consignee as his agent, not for the 
purpose of expediting them to the place of original destina- 
tion pursuant to that contract, but in a new character for 
the purpose of custody on his account, and subject to some 
new or further order to be given to him. It appears to us 
very doubtful whether an act of marking or taking samples 
or the like, without any removal from the possession of the 
carrier, though done with the intention to take possession, 
would amount to a constructive possession, unless accom- 
panied with such circumstances as to denote that the 
carrier vras intended to keep, and assented to keep, the 
goods in the nature of an agent for custody. . . . Unless 
by contract with the captain, express or implied, the rela- 
tion in which he stood before, as a mere instrument of 
conveyance to an appointed place of destination, was altered, 
and he became the agent of the consignee for a new 
purpose, there was no constructive possession on the part of 
the vendee." ^ 
"Appointed^ The words ''appointed destination" in sub-sections (2) 

"farther*^ "" ^^^ (*^) ^^® significant. It is sometimes assumed that where 
destmation." the goods are not in transit towards the buyer but " away 
from him" to some other destination, there is no room 
for stoppage in transitu. If, however, the destination is 
appointed in the contract itself or by the original instruc- 
tions of the buyer, the goods may be stopped before they 
reach that destination, just as effectually as if the transit 
were towards the buyer himself.^ " The destination," says 
Cave, J., " may be fixed by the contract of sale or by direc- 
tions given by the purchaser to the vendor. But, however 
fixed, the transit is at an end when the goods have got into 



1 In WhUehead v. Anderson (1842), 9 M. & W. 518 at pp. 534, 585. 
« Soe M'Leod v. Harrison (1880), 8 Ret. 227. 
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the hands of some one who holds them for the purchaser, Sect 45. 
and for some other purpose than that of merely carrying 
them to the destination fixed by the contract or by the 
directions given by the purchaser to the vendor."^ The 
distinction between ''appointed desthuition" and ''further 
destination,'* both of which phrases occur in Sub-sect. (3), 
is illustrated by the following remarks of Lord Esher, 
M. E. — " There has," he says, " been a difficulty in some 
cases where the question was whether the original transit 
was at an end and a fresh transit had begun. The way in 
which that question has been dealt with is this: where 
the transit is a transit which has been caused either by the 
terms of the contract or by the directions of the purchaser 
to the vendor, the right of stoppage in transitu exists ; but 
if the goods are not in the hands of the carrier by reason 
either of the terms of the contract or of the directions of 
the purchaser to the vendor, but are in transitu afterwards 
in consequence of fresh directions given by the purchaser 
for a new transit, then such transit is no part of the original 
transit, and the right to stop is gone. So, also, if the 
purchaser gives orders that the goods shall be sent to a 
particular place, there to be kept till he gives fresh orders 
as to their destination to a new carrier, the original transit 
is at an end when they have reached that place, and any 
further transit is a fresh and independent transit." ^ 

Sub-section (4) deals with rejection by the buyer. It R^ection by 
is well established in Scotland that a buyer, clearly insolv- ^^J^f ^ 
ent, and resolved upon suspending payment, is entitled to 
reject goods offered for delivery,* and where the property 
has not already passed to him, he is hound to reject, other- 
wise the effect of delivery may be set aside on the ground 
of fraud.* The buyer may even take the goods into his 

* In Bdhell V. Clark (1887), 19 Q.B.D. 668 at p. 561; Affd. by Ct. of 
, (1888), 20 Q.B.D. 616. 
In Bethell v. Clark (1888), 20 Q.B.D. 615 at p. 617. See also IHaxm v. 

Baldvnn (1804), 5 East 175 ; Coates y. HaiUan (1827), 6 B. & C. 422 ; 
Whitehead y. Avderaan (1842), 9 M. & W. 618 ; Kendal y. Marshall, 
Stevens, and Co. (1883), 11 Q.B.D. 856 ; JEz parU Miles (1885), 19 Q.B.D. 
89.— Blackbnrn, pp. 869, 870 ; Benjamin, pp. 867 et seq, 
» Bell's Cam, i. 258. 

* See cases in App. II. iir. (7). This is altogether apart from the anestion 
previously discussed, as to whether acceptance of delivery by an insolvent or 



App. {U 
■ In . 
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Sect. 46. warehouse custodice causa, without such temporary custody- 
having the effect of delivery, or preventing the seller from 
exercising his right of stoppage.^ The result is practically 

In England. the Same in England. Thus in James v, GW^n^(1837), 
the buyer, being urged by the shipmaster to land the goods 
in order to set the vessel free, sent his son to attend to the 
unloading at the wharf where he usually received such 
goods. At the same time he told his son that, being in- 
solvent, he did not intend to take delivery. It was held 
that the conversation between father and son was competent 
evidence of the father's intention, and that the transit was 
not ended.^ " The question," says Benjamin, " now always 

bankrupt buyer can be deemed fraudulent to the effect of continuing the 
seller's right of stoppage in transitu. Stoppage is a remedy per se, and is 
founded on the fact that, while the property has passed to the buyer, the only 
possession yet obtained by him has been through an agent for transmission. 

1 Drake v. McMillan (1807), Hume 691 ; Stein v. JIutchison (16th Nov- 
ember 1810), F.C. ; Brovm v. Watson (1816), Hume 709 ; Inglis v. Pt, 
Eglinlon Spinning Co. (1842), 4 D. 478 ; Booker and Co. v. Milne (1870), 9 
Macp. 814 — Bell's Com. i. 280. Brodie, whose criticism is acute and valuable, 
though often marred by over-elaboration and a tendency to self-assertion, 
seems in this instance to carrv the principle of stoppage in transitu to an 
unnecessarily rigid extreme. Writing in 1881, he says: *' Though we have 
merely adopted from our neighbours, and that recently too, the doctrine of 
stopping in transitu^ there has been a strange disposition here to cany it 
farther than has ever been done in England. It has not only been strongly 
insinuated that it would be a fraudulent and therefore reducible 'act in [an 
insolvent or bankrupt] consignee to terminate the transit by his interference, 
but it has been held that he is, without any agreement with the consigner to 
that purpose, or any measure calculated to rescind the contract or^divest him- 
self of the property, entitled to interpose directly for the consigner in the 
way of undertaking the custody for him, and thus to accomplish the object 
of stoppage in that person's favour. Surely, such a judgment is totally 
irreconcilable with the doctrine of stoppage in transitu. Such an act by the 
consi^ee himself could not have the effect of divesting him, and how the 
proprietor of goods could undertake the custody of them for another, I 
cannot conceive" — Brodie's Stair^ p. 884. Brodie attacks the cases of 
Drake v. McMillan and Stein v. Hutchison and says : " Lord President Blair 
seems never to have understood the doctrine of stoppage in transitu." The 
critic, however, forgets that the doctrine itself is founded on the anomaly of a 
consignor withdrawing delivery after it has been given, and that there is 
nothing to prevent an equitable extension of this anomaly. Lord McLaren 
seems to support Brodie's view, in so far as he doubts whether, in Drake v. 
M^MUlanj "there was any sufficient rejection." — Bell's Com, i. 256, note. 
The question, it is submitted, rather turns upon whether the buyer ever 
accepted the goods. If he never accepted them on his own behalf, and, on 
the contrary, expressly repudiated such acceptance, he must necessarily be 
held in law to have rejected them. 

a 2 M. & W. 623. 

• Compare this case with Drake v. McMillan (1807), Hume 691, where 
the insolvent buyer, who resided at a distance from the port of delivery, 
instructed a law agent on the spot to arrange for delivery and custody " for 
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turns upon the point whether (1) the buyer has left any- Sect 45. 
thing undone for the perfect transfer of the property to 
himself, in which case, the sale being incomplete, he may 
honestly decline to complete it to the prejudice of the 
vendor, or (2) whether, although the transfer of the property 
be complete, the transit into his possession remains incom- 
plete, in which event he may honestly refuse the possession 
so as to leave to his vendor the right of stoppage in 
transitu, which will be equally available to the latter if he 
can accomplish it before the assignees get possession of the 
goods." ^ To this it may be added that mere custody by 
the buyer or his agent does not seem to involve possession 
in the character of owner, if there is clear evidence that 
such custody was intended for a different purpose, such as 
the preservation of the goods, or the setting free of the 
vessel.^ 

After sequestration, the buyer has no power to reject,' Sequestrated 
and if the goods are delivered into the bankrupt's stock ^o power tcT 
before stoppage, the right is defeated.* It is immaterial reject, 
whether the bankrupt accepts or merely stands aside ; if he 
accepts, he does so as the agent of his general creditors. It 
follows that, after the bankrupt is divested of his estate and 
loses the power of rejection, he has no power to refuse 
delivery or to prolong the transit for the benefit of the 
seller by taking the goods custodix causa!" 

Mere notice of an intention to stop the goods, given by 

the benefit of all concerned." The agent's instructions were held evidence of 
the buyer's intention, and the seller was consequently preferred to the buyer's 
creditors. 

* Benjamin, p. 486. 

^ ** If the possessor of the goods has the intention to hold them for the 
buyer, and not as an agent to forward, and iht buyer inlends the possessor so to 
Tiold them for him, the transitus is at an end, but I apprehend that both these 
intents must concur" — Blackburn, p. 864. See Strachan v. Knox and Co.*s 
Trustee (21st January 1817), F.C. 

* Bell says *'this has been held with expressions of regret" — Bell's Com, 
i. 255. 

* HamUton v. Barrow and ReyruMs (1767), Bell's Com. i. 255, note. 

* In Sinclair and Williamson's Creditors v. Robertson and AUken (1801), 
Mot. App. Sale 3, one of the judges said : '* The intimation to the bankrupts is 
nothing ; they could not interfere. They could have no right to refuse the 
goods had they^ been brought to them for delivery." This dictum is reported 
by Bell (Com, i. 250, note), who was one of the counsel in the case. It does 
not appear in the Faculty Report or in Morrison. 



222 



SALE OF GOODS ACT 1893. 



Sect 46. 

Effect of notice 
of intention 
to stop. 



Ship chartered 
by buyer. 



Part delivery 
— stoppage of 
remainder. 



the seller to the creditors or the trustee of an insolvent or 
bankrupt buyer, will not prolong the transit, or prevent 
Eicceptance on the termination of the transit^ In order to 
protect himself the seller must take the steps set forth in 
Sect. 46.^ 

Where a ship for conveying the goods is chartered by the 
buyer [Sub-sect. (5)], much depends upon the nature of the 
charter-party. If the ship has been " demised " so that the 
master is the servant of the charterer, it is practically the 
buyer's ship, but if the subject of hire is merely the 
exclusive use of the vessel, and the master remains the 
servant of the shipowner, he is an independent person, and 
the goods may be stopped. It is, however, a question of 
intention in every case.* 

The rule of Sub-sect, (7) corresponds with that of Sect, 
42. Part delivery does not affect the seller's rights of lien 
or stoppage in transitu over the remainder of the goods 
unless it is so intended.^ It was even held in Crawshay v. 
Hades ^ (1823), that although peurt of the goods had been 
landed on the purchaser's wharf, the transittis was not ended 
as to these goods, because it was not the carrier's intention 
to give possession to the buyer.® The English cases as to 
part delivery are collected in a note to Benjamin [p. 800, 



1 Bell's C(mi. i. 249. 

s ** The seller mnst take some aotive step for resuming the possession " — 
Bell's Cam, i. 250. '* Here the seller was not vigilant : he dia not get the 
goods into his possession ; he suffered creditors to arrest, and the goods to 
come into public custody for the benefit of the arresting creditors." — Per 
Lord Meadowbank in Fotheringkam y. SomervUle <md Co, (26th May 1809), 
F.C. 

' Hobertson y. Mare (1801), Mor. App. Sale, No. 8 ; Baxter y. Pearson 
(1807), Hume 688; Drake y. M*MUUin (1807), Hume 691; Neish y. 
Trompousky and Co, (1807), Hume 698 ; Turner y. Trustees of Liverpool 
Docks (1861), 6 Ex. 548 ; Schotsman y. L, and Y, Ry, Co, (1867), 2 Ch. App. 
382 ; Bemdtson y. Strang (1867), L.R. 4 £q. 481 (1868), 3 Ch. App. 588 ; 
Ex parte JRosevear China Clay Co, (1879), 11 Ch. Div. 560 ; In re Bruno, 
SUva, and Son (1887), 66 L.T. N.S. 677— Bell's Prin., Sect 1808 ; Ben- 
jamin, np. 866 et seq. Baxter y. Pearson is considered by M'Laren to be an 
unsouna decision— Bell's Com, L 283, note. See as to goods shipped in a 
general ship in the buyer's name — M*Leod and Co, v. Harrison (1880), 8 Ret. 
227. The statement in Bell's Prin, (Sect. 1308) is subject to qualification. 

« Melrose y. ffasHe (1861), IS D. 880, 14 D. 268. 

M B. & C. 181. 

^ Compare thia case with Cotlins y. Marquis* Creditors {ISO^), Mor. 14223, 
and Bobertson and Aitken y. Mare (1801), Mor. App. Sale, No. 3. 
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note {v)\ from which cases the editors of the fourth edition ^ Sect 46. 
deduce the following rule : — " It rests with the party who 
relies on the part delivery as a constructive delivery of the 
whole, to prove the intention to make it operate as a 
delivery of the whole. This proof may be established (1) 
from the circumstances under which the delivery took place, 
e,g, the purchaser may at the time express his intention to 
take the whole of the goods, although he actually takes 
only a part; or (2) perhaps, in some cases, from the 
intrinsic nature of the goods delivered, as e,g, where the 
cargo consists of an entire machine, and an essential portion 
of it is delivered to the purchaser.* Further, where the 
shipowner or carrier has not been paid in full his freight or 
charges, there is a strong presumption that he intends to 
retain his lien, and part delivery will not operate as a con- 
structive delivery of the whole, unless it can be shown that 
the shipowner or carrier assented to the buyer's taking 
possession of the goods without payment of freight or 
charges." * 

As, in lien, the seller's privilege is merely that of deten- Meet of 
tion of the goods in security of the price, so, in stoppage in ^^^^rf^hts. 
transitUy the right cannot be exercised in respect of freight. Claims for 
insurance, or other expenses or damages.* Bell indeed goes ^J^^^IJ^ ^^ 
further, and, founding on a dictvmi of Lord Thurlow, he damages, 
suggests that, " as the title to stop in transitu arises from a 
voidance of the contract,*^ and the act of stopping puts 

^ Messrs A. B. Pearson-Gee and H. F. Boyd. 

« ExparU Cooper (1879), 11 Ch. Dir. 68. In Oirdwood and Co. v. Pollock 
and Co, (1827), 5 Sh. 607, the question was raised but not decided, whether 
deliveiy of part of a machine which a manufacturer was employed to make, 
and for which a bill had been granted, transferred the property of the part 

' Brodie questions the Scottish case of Collins y. Marquis* Creditors (1804), 
Mor. 14228, on the ground that it is inconsistent with the rule in England 
whence stoppage in transitu is derived, but his notion of the English law on 
this subject is not founded on decision, but on an d priori view of what it is, 
or ought to be. See Brodie's 6'toir, p. 883 and note. 

* On the other hand, the seller is not liable for a premium of insurance 
from which he derives no benefit — Smith and Jamieson v. Drake (9tii 
March 1809), F.C. 

^ The contract may be rescinded without necessarily excluding a claim for 
damages at the instance of one of the parties as, e.g.^ under Sect. 48 (4), but 
in the ordinary case the contract is not rescinded [Sect. 48 (1)]. The 
tendency of Scottish decisions was to hold the contract void. See Kineaid v. 
Murray and Henderson (1798) as reported in Bell's Com, i. 258, note, and cited 
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Sect 46. things into the same situation between the vendor and 
vendee as if there never had been any transaction between 
them relative to the goods so stopped, the stopper can raise 
no charge against the bankrupt's estate respecting such 
goods, though the contract had in part been fulfilled by 
carrying them so far, or insuring them." ^ This, however, 
was not law in Scotland even before this Act,^ and it is 
clearly inconsistent with Sect. 48. 



Sect. 46. 46. — (1.) The unpaid seller ^"^ may exercise his 

HowsTOPPAQB right ^^ of stoppage in transitu either by takinff actual 

IN TRANSITU ° IT IT O ./ O 

IS EFFBCTBD. possession ^''^ of the goods, or by giving notice ^^ of his 
claim to the carrier or other bailee or custodier ^^ in 
whose possession the goods are.^-^ Such notice may 
be given either to the person in actual possession of 
the goods or to his principal. In the latter case the 
notice, to be effectual, must be given at such time 
and under such circumstances that the principal, by 
the exercise of reasonable diligence, may communicate 
it to his servant or agent in time to prevent a delivery 
to the buyer. ^^ 

(2.) When notice of stoppage in transitu is given 
by the seller to the carrier, or other bailee or 
custodier ^*^ in possession of the goods, he must re- 



«w6 Twm. Murray and Henderson v. Kincaid (1796) in Sinclair and William- 
sons Creditors v. Robertson and Aitken (1801), Mor. App. Sale 3. 

^ Bell's Com. i. 253. See also BelFs Com. i. 250 et seq. The opinion 
attributed by Bell to Lord Thurlow is said by him to have been expressed in 
Allant Steuartt and Co.'s Case^ but no remark of that description is to be found 
in the ordinary report. Elsewhere, Bell informed his readers that he bad 
much communication with Lord Thurlow after the decision {Com. i. 223), in 
reference to which statement, Brodie brusquely remarked that it seemed 
"pretty evident from the learned commentator's misconception of the 
English law of sale, that he could not derive the just benefit from those com- 
munications. '* — Brodie's Stair, p. 865, note. 

a See Stoppel and Co. v. Stoddart (1850), 13 D. 61. 
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deliver the goods to, or according to .the directions of, Sect. 46. 
the seller. ^^ The expenses of such re-delivery must 
be borne by the seller/*^ 



Notes. 

(a) " Unpaid seller^ Defined Sect. 88. 

{b) " May exercise his right" This phrase is permissive, and 
suggests that there are other modes of stoppage in transitu not 
here specified. Thus, service upon the carrier of an action of 
interdict [note (d) infra], and, possibly, also, an arrestment in the 
hands of the carrier following upon an action by the seller 
against the buyer, would sufficiently certiorate the carrier of the 
seller's intention to exercise his right of stoppage. By contrast, 
where notice is given to a principal as provided in the latter 
part of the sub-section, the word "must" is used. So also in 
Sub-sect. (2) the carrier must re-deliver, and the expenses must 
be borne by the seller. 

(c) " Actual possession" " The vendor has a right if unpaid, 
and if the vendee be insolvent, to retake the goods . . . and 
thereby to replace himself in the same situation as if he had not 
parted vnth the actual possession" ^ 

(d) "Notice" No specific form or solemnity is necessary.^ 
Bell says ** the most unquestionable stoppage is by the warrant 
of a judge," * but such warrant, though formerly often applied 
for in Scotland, is quite unnecessary. In Robertson v. More^ 
(1801) the notice was given verbally to the shipmaster by a 
partner of the seller's firm, and the report bears that " nearly 
the whole Court were of opinion that^ the shipmaster being the 
custodier for behoof of both parties, private intimation to him 
was efiectual." If, however, judicial proceedings at the instance 
of the seller are served upon the shipmaster or the principal 
custodier, the intention to stop will be sufficiently intimated.^ 



1 Per Parke, B., in James v. OHgin (1836), 2 M. & W. 623 at p. 682. 

^ Bell's Com. 1. 248 ; Benjamin, p. 882. 

» Bell's Com,X 249. * Mor. App. Sale 3. 

B In Stoppa and Co. ▼. StoddaH (1850), 13 D. 61, the seller raised a sus- 
pension and interdict to prevent ".the captain of the vessel delivering the 
cargo either to the buyer or to any person on his account or behoof." 
Appearance was entered by an indorsee of the bill of lading, but the indorsa- 
tion being afterwards reduced as a fraudulent preference under the Act 1696 
c. 5, the interdict was held an effectual stoppage, and the seller was preferred 
to the buyer's trustee in bankruptcy. 

Q 
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Sect 46. In England, the seller has a remedy by injunction,^ and, on the 
same principle, an interdict is competent in Scotland.^ 

{e) '''Bailee* in Scotland includes custodier" [Sect. 62 (1)]. 
See Sect. 45, note (d), arUe, p. 210. 

(/ ) Carrier in possession. Possession by a carrier is sometimes 
called "constructive delivery" to the buyer.* Delivery to the 
carrier is primdfade delivery to the buyer [Sect. 82 (1)]. 

(ff) Notice to principal not having actual custody. " To make a 
notice effective as a stoppage in transitUy it must be given to the 
person who has the immediate custody of the goods, or, if given 
to the principal whose servant has the custody, it must be given 
at such a time and imder such circumstances, that the principal, 
by the exercise of reasonable diligence, may communicate it to 
his servant in time to prevent the delivery to the consignee. . . . 
The only duty that can be imposed on the absent principal is to 
use reasonable diligence to prevent the delivery." * 

{h) Re-ddivery to the seller. In the case of The Tigress^ (1863) 
it was determined by Dr. Lushington that the seller has a right 
to demand re-delivery to himself, and that the carrier has no 
right to say that he will retain the goods for delivery to the 
true owner after the conflicting claims have been settled. It is not 
a matter ordinarily within the seller's cognisance whether or not 
the buyer has indorsed the bill of lading. The seller ''exercises 
his right of stoppage at his own peril, and it is incumbent on the 
master to give effect to a claim as soon as he is satisfied it is 
made by the vendor, unless he is aware of a legal defeasance of 
the vendor's claim." ® If the carrier is in real doubt he will in 

1 Schotsman v. L. amd Y. Ry, Co. (1867), 2 Ch. 882 at p. 840. 

3 Stoppd and Co. v. StoddaH cmd Co. (1850), 18 D 61. In MorUm and 
Co. v. Ahereromby (1858), 20 D. 862, the Bellers applied for interdict to pre- 
vent the ship sailing with their goods on board. The service on the ship- 
owner would, no doubt, have been a good stoppage had the right existed, in 
Booker and Co. v. Milne (1870), 9 Macp. 814, giMxls rejected by an insolvent 
buyer, and lying on the quay where they had been landed, were stopped by 
the seller by means of an application for interdict and warrant to take 
possession. 

• ** The delivery by the vendor of goods sold to a carrier of any description, 
either expressly or by implication named by the vendee, and who is to carry 
on his account, is a constructive delivery to the vendee." — Per Parke, B., in 
Jamea v. GHm (1886), 2 M. & W. 628 at p. 682. 

* Per Parke, B., in Whitehead v. Anderson (1842), 9 M. & W. 518 at 
pp. 588, 534. In Ex parte Folk (1880), 14 Ch. Div. 446, doubt was 
expressed by Bramwell, L. J., as to the obligation of a principal to send 
notice of stoppage to his agent [14 Ch. Div. at p. 455], and, in the same case, 
James, L. J., said regarding Whitehead v. Anderson, that it was not a judicial 
decision that any such duty is imposed on the shipowner [14 Ch. Div. at 
p. 450]. But, on the case going to the House of Lords, Lord Blackburn 
expressed a strong opinion in favour of the law as now laid down in this 
section-— iTtsmp v. FaiJc (1882), 7 App. Cas. 573 at p. 585. 

» 82 L. J. Adm. 97. • 82 L. J. Adm. at p. 101. 
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England, resort to an interpleader,^ and in Scotland, to the Seet 46. 
analogous remedy of a multiplepoinding.^ 

{%) Expenses of re-delivery. This provision was added in Com- 
mittee. The carrier will probably have a lien for these expenses, 
as well as for his charges under the original contract of carriage. 
The question, however, is not free from difficulty. 



Re-sale by Buyer or Seller. 

47. Subject to the provisions of this Act/"*^ the Seet 47. 
unpaid seller's ^> right of lien or retention ^'> or stop- ^^^^^^ 



page in transitu is not affected by any sale, or other 
disposition^"^ of the goods which the buyer may have 
made, unless the seller has assented thereto.^'^ 

Provided that where a document of title ^ to goods 
has been lawfully transferred^^ to any person as 
buyer or owner ^*^ of the goods, and that person trans- 
fers the document to a person who takes the document 
in good faith ^^ and for valuable consideration,^^ then, 
if such last-mentioned transfer was by way of sale 
the unpaid seller's right of lien or retention or stoppage 
in transitu is defeated, and if such last-mentioned 
transfer was by way of pledge or other disposition 
for value,^*^ the unpaid seller's right of lien or reten- 
tion or stoppage in transitu can only be exercised 
subject to the rights of the transferee.^ 

Notes. 

(a) ''Provisions of this AcV E.g. Sect 26 (2). 

(J) " UnjHiid seller." Defined Sect 88. 

(c) "Lien or retention." " *Lien' in Scotland includes right 

1 ''The master mav sometimes sufifer for an innocent mistake, but he can 
always protect himself from liability by filing a bill of interpleader in 
Chancery.*' — Per Dr. Lnshinston in The Tiaress, 82 L. J. Adm. at p. 102. 

^ In Scotland "plaintiff includes "claimant in a multiplepoinding," 
and ** action " includes " condescendence and claim " [Sect 62 (1)]. 



SUB-SALE OR 
FLEDGB BT 
BUYER. 
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Seet. 47. of retention" [Sect. 62 (1)]. If retention has not the same 
meaning as lien, an important change in the law of Scotland is 
involved. See Com., Sect 89 an^ p. 186. 

i^d) ^^ScUe or other disposition" by buyer. The buyer cannot 
enter into a sub-sale so as to give the sub-buyer a title free from 
the unpaid seller's remedies, unless by means of a document of 
title in terms of the proviso attached to the section.^ As to 
pledge or other disposition for value, see notes {k) and {I) infra. 

(e) " Unless the seller has assented thereto." The consent of the 
seller amounts to a waiver of his remedies. See Fleming v. 
Smith and Co,^ (1881), and Com., Sect. 41 ante, p. 195.» 

(/) " ^Doctment of title ' has the same meaning as it has in 
the Factors Acts"* [Sect. 62 (1)]. See Com., Sect. 25 ante, 
p. 1 25. A collection of Scottish cases is contained in Appendix II. 
IV. post, p. 331. 

(g) " Lawfully transferred" A " document of title " as defined 
by reference [see note (/) supra] differs from a bill or note in 
respect that the title of the holder depends on the title of the 
assignor, and is not inherent in the instrument itself. The 
holder of a stolen " document of title " cannot give a good title 
to an assignee, even if the latter acts bond fide and has given 
valuable consideration. Perhaps the word " lawfully " has refer- 
ence to this fact. See Com., Sect. 25 ante, p. 126. 

(h) *^ Buyer or owner" The right thus liable to be defeated is 
one in favour of an "unpaid seller" (Sect. 88) and operates 
against a buyer. The word ^^ owner" may refer to one in 
the position of a buyer, such as an agent buying on his own 
credit. See Sect. 88 (2). 

(t) " In good faith" Defined Sect. 62 (2). If the buyer 
knows the transferror to be insolvent^ the transfer will be 
ineffectual, but mere knowledge that the price is unpaid is not 
inconsistent with " good faith," because credit is a usuied incident 
in mercantile dealings. 

{j) " Valuable consideration" In Scotland, the transfer may 
be reduced as a fraudulent preference, if granted to a creditor in 
satisfaction of a prior debt.^ Such a transfer would apparently 
be effectual in England.^ 

1 M'Ewen and Co, v. Smiths (1847), 9 D. 434 ; Affd. H. of L. (1849), 6 
Bell's App. 340. 2 3 ^^ 543^ 

> See also the English cases Stoveld v. Hughes (1811), 14 East 308 (express 
assent of seller) ; and Pearson y. Dawson (1858), KB. & K 448 (implied 
assent). * 62 & 63 Vict c. 45, and 53 & 64 Vict c. 40. 

» Stoppel V. Stoddart (1850), 13 D. 61 ; Adamson, Houne, and Co, v. OuUd 
(1868), 6 Macp. 347. 

• Leash Y. ScoU (1877), 2 Q.B.D. 376. An opposite decision was given 
in Badger v. Comptoir d^JSscompU (1868), L.R. 2 P.O. 398, before the 
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ijc), " Pledge cr other disposition for value.*' The general pro- Sect 47. 
visions of the Act do not apply to '* a transaction in the form of 
a contract of sale which is intended to operate by way of 
mortgage, pledge, charge, or other security " [Sect. 61 (4).] 

(I) " Eights of the transferee." " The vendor's right of stop- 
page will remain, so far as to entitle him to any surplus proceeds 
after satisfying the creditors to whom the bill of lading was 
transferred as security, and the vendor will have the further equit- 
able right of insisting on marshalling the assets ; that is to say, 
of forcing the creditor to exhaust any other securities held by him, 
towards satisfying his claim, before proceeding on the goods of 
the unpaid vendor." ^ In Scotland, the transferee of a bill of 
lading who has other securities, is a catholic creditor, and cannot 
capriciously injure the secondiuy creditor (the seller) by claiming 
his whole debt out of the goods, leaving the other securities free, 
or only liable for the balance.^ In Kemp v. Falk^ (1882) the 
House of Lords had under consideration whether, in the case of 
a sub -sale, stoppage m transitu could be made available 
against the purchase money payable to the intermediate seller. 
The case Ez parte Oolding^ Davis, and Co.^ (1880) seemed to 
favour this view, but it was unnecessary in Kemp v. Falk to 
decide the point. Lords Blackburn and Watson refrained from 
offering any opinion, but Lord Selbome said : " I assent entirely 
to the proposition that where the suA-purchasers get a good title as 
against the right of stoppage in transitu, there can be no stoppage 
as against the purchase money payable by them." In Ez parte 
Golding and CoJs Case the bill of lading had not been effectually 
transferred, and therefore the decision, apart from the dido, does 
not conflict with Lord Selbome's opinion.^ The provision of this 
section that the seller's right is " defeated " seems to follow on 
the lines of Lord Selbome's judgment. 



48. — (1.) Subject to the provisions of this section, Sect. 48. 
a contract of sale is not rescinded ^""^ by the mere salbnot 

J OBNSRALLT 

exercise by an unpaid seller ^^ of his right of lien or rmcindbd 



BT LIEN OR- 

retention or stoppage in transitu.^""^ stoppage in 

^^ ^ TRANSITU. 

Judicial Committee of the Privy Council, but decisions before that Committee, 
though entitled to great weight, are not binding on the English Courts. 

^ Beniamin, p. 892. lU fFeststinthus (1883), 5 B. & Ad. 817 ; SpcUdinq t. 
Ruding (1848), 6 Beav. 876. The principle was approved and adopted in 
Kemp V. FaVc (1882), 7 App. Cas. 673. 

3 See Bell's C<mi. ii. 418. * 7 App. Cas. 573. 

^ 18 Ch. D. 628. ' See Benjamin, p. 893 et seq. 
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Sect. 48. (2.) Where an unpaid seller ^^ who has exercised 

his right of lien or retention or stoppage in transitu 
re-sells the goods, the buyer acquires a good title 
thereto as against the original buyer/"^ 

(3.) Where the goods are of a perishable nature/'^ 
or where the unpaid .seller ^^ gives notice ^-^^ to the 
buyer of his intention to re-sell, and the buyer does 
not within a reasonable time^^ pay or tender ^^ the 
price, the unpaid seller may re-sell the goods and 
recover from the original buyer damages for any loss 
occasioned by his breach of contract/*^ 

(4.) Where the seller expressly reserves a right of 
re-sale in case the buyer should make default, and on 
the buyer making default, re -sells the goods, the 
original contract of sale is thereby rescinded, but 
without prejudice to any claim the seller may have 
for damages.^^ 

Notes. 

(a) Sde not rescinded. See Com., infroy p. 231. 

(5) " Unpaid seller:' Defined Sect. 88. 

(c) *' Lien or relention or stoppage in trandiu" See Sects. 89 
and 41 to 46. Ab to '^ retention." see Com., Sect. 89 ante^ p. 186. 

{d) The second buyer from an unpaid seUer acquires a good tiUe. 
The same result may be reached imder Sect. 26 (1), but, under 
that section, the second buyer must act in good faith and without 
notice, and must have received delivery of the goods. No such 
conditions are here prescribed, but on the other hand, the opera- 
tion of the present section seems confined to cases where the 
original buyer is in default, while Sect. 25 is general in its 
application. A seller who re-sells after unwarrantably stopping 
the goods in iransUu or otherwise acting in breach of the con- 
tract, cannot confer a good title upon a second buyer under the 
present section,^ but he may do so under Sect. 25, subject to 

1 See, e.g., Cohen v. Foster (1892), 61 L.J. Q.B. 648. 
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the conditions of that section. In the one case, it is a privilege Seet 48. 
accorded to a bondrfide second buyer irrespective of the position 
or default of the original seller [Sect. 25 (1)] ; in the other, it is 
right vested, under certain conditions, in the original seller, of 
which any second buyer from him obtains the benefit [Sect. 89 
(1) (c) as qualified by Sub-sect (3) of the present section]. 

(e) Goods of a perishable nature. " It is admitted that perish- 
able articles may be resold. It is difficult to say what ^^^7 ^ 
considered as perishable articles, and what not." ^ In Maclean 
V. Dunn^ (1828) the rule as to re-sale was extended to articles 
whether perishable or not, on the ground that " in that respect 
there is no difference between one commodity and another." 
In the words of Best, C. J., " it is a practice founded on good 
sense to make a re-sale of a disputed article, and to hold the 
original contractor responsible for the difference." * No defini- 
tion of " perishable " is given in the Act. 

(/) Notice. No special form is provided or required. Any 
reasonable notice will be sufficient.* 

(g) " Reasonable time " is a question of fact (Sect. 56). 

(A) "Pay or tender." See Sect. 41, note (e) ante, p. 191. 

(t) Recovery of damages. As to the measure of damages see 
Sect. 50. 

(k) Reservation of right of re-sale. See Com. infra, p. 232. 



COMMKNTAEY. 

Under the former law of Scotland questions as to re- Re-aeUiDg 
selling the goods and rescinding the contract could only f^^^w con- 
arise in connection with stoppage in transitu. Previous to tract under 
the commencement of the tranaitus by delivery to the g2^^d.^° 
carrier, the seller, being undivested owner, could do what he 
pleased with his own. In the event of his breach of con- 
tract, the buyer became liable in damages without any 
right to control the disposal of goods over which he never 
had any right of property. In a purely personal contract, 
a breach by one party could not operate rescission in the 

1 Per Best, C. J., in Maclean v. Dmn (1828), 4 Bing. 722 at p. 728. 

> 4 Bing. 722. * 4 Bing. at p. 728. 

^ Madean v. Dunn {sujtra). See also Jacques^ Serruys, and Co. ▼. JFaU 
(12th Febrnary 1817), F.O. ''If the re-sale was conducted by the vendor 
in a fair and reasonable manner, the original purchaser who was in default 
would have no right to complain." — Blackoum on Sale, p. 446. 
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Sect 48. 



Uncertainty in 
law of Scot- 
land after 
introduction of 
stoppage in 
transitu. 



Under former 
law, contract 
not rescinded. 



Effect of ex- 
press power to 
re-sell. 



sense of freeing both parties from obligation, but freed the 
party not in fault, and left his remedy against the other 
unimpaired. 

But, after the doctrine of stoppage in transitu had been 
imported from England into Scotland, great uncertainty 
prevailed as to the footing on which the seller held the 
goods when they had been returned into his possession 
after the stoppage. In England, he could only hold them 
by a right analogous to his former lien for the price, but in 
Scotland, the seller's former right being one of ownership, it 
was doubted whether on regaining possession he became re- 
invested in that right, or whether he held the goods on the 
same footing as the seller in England. The conclusion 
generally arrived at was that the seller was repl«u3ed in the 
position he would have occupied had he never parted with 
the goods, and thus stoppage in transitu came to have a 
much more powerful effect in Scotland than in England 
whence the right was derived.^ 

Neither in Scotland nor in England was the contract 
rescinded by the buyer's default,^ unless rescission was 
expressly stipulated, and therefore the dictum referred to in 
connection with Sect 46* as attributed by Bell to Lord 
Thurlow in Allan, Steuart, and Go's Case * was not law before 
this Act, and is clearly inconsistent with this section. 

Where the contract expressly stipulates a power to 
re-sell, the sale is rescinded, but not to the effect of totally 
setting it aside so as to prevent any claim against the 
buyer in respect of his breach. The eflPect upon the buyer's 
right of this species of rescission may, however, be very 
important. " He runs all the risk of re-sale without any 



^ See M. P. Brown on SaUt p. 441 ; Benjamin on SdUf pp. 898 et aeq, 

' As to Scotland, see Stoppel and Co, v. StoddaH (1850), 13 D. 61 ; Adam- 
son, Howie, and Co, v. QuiM (1868)» 6 Macp. 847, per Lord Barcaple at p. 
354. Bat see Booker and Co, y. Milne (1870), 9 Macp. 314, where the sale 
was said to have been rescinded by the seller. The question at issue did not 
involve any ranking for damages upon the banknii>t buyer's estate, and 
probably it was not intended by the so-called rescission to exclude such a 
claim. As to England see Blackburn, p. 484 ; Bei^amin, p. 898. 

» ArUe, p. 228. 

* In House of Lords mb nom, Jaffrey v. AUan, Stewart, and Co, (1790), 
3 Pat. App. 191. See Bell's Com, i. 250, 251. 
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chance of profit, for he has clearly no right to the surplus Sect 48. 
if the goods are sold for a higher price." ^ 

It is not necessary to obt«dn a judicial warrant for the Judicial 
re-sale,^ though Bell suggests that such is the "correct ^"™"^' 
course." * 



^ BeDJamin, p. 796. The convene is thus shown: — '*If goods are sold 
for £500, and after being stopped in transitu become worth £1000 b^ a rise in 
the market, the vendor must aeliver them to the vendee or his creditors upon 
receiving liie £600 " (M. P. Brown, p. 441). If the sale is rescinded this 
profit goes to the seller. 

' See ffain v. Laing and Sons (1868), 15 D. 667. In many cases where a 
judicial warrant had been obtained, the Court treated the fact as unimportant, 
e.g. Warin and Graven v. Forrester (1876), 4 Ret 190 ; Affd. (1877) 4 Ret 
H.L. 75. 

' Bell on Sale, p. 109. Bell had not the benefit of the later decisions. 
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PAET V. 
ACTIONS FOR BREACH OF THE CONTRACT. 

Remedies of the Seller. 

Sect. 49. *9« — (!•) Where, under a contract of sale/*^ the 

Action for property in the goods has passed to the bnyer,^^ and 
the buyer wrongfully neglects or refuses to pay for 
the goods according to the terms of the contract/^^ 
the seller may maintain an action ^^ against him for 
the price of the goods.^^ 

(2.) Where, under a contract of sale/"*^ the price is 
payable on a day certain irrespective of delivery ^^ 
and the buyer wrongftdly neglects or refuses to pay 
such price, the seller may maintain an action for the 
price, although the property in the goods has not 
passed,^^ and the goods have not been appropriated 
to the contract.^^ 

(3.) Nothing in this section shall prejudice the right 
of the seller in Scotland to recover interest on the price 
from the date of tender of the goods, or from the date 
on which the price was payable, as the case may be.^^ 

Notes. 

(a) ''Contract of sale:' Defined Sects. 1 and 62 (1). 
(5) Property jmsed to buyer. See Sects. 17 and 18. 
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(c) Buyer's failure to pay price. See Sects. 27 and 28. The Sect. 49. 
refusal to pay must be " torangful,'* The mere fact of the pro- 
perty having passed will not give the seller a right of immediate 

action for the price, unless, under the express or implied terms 
of the contract, the price is immediately payable. 

(d) ^^^ Action^ includes counterclaim and set off, and in 
Scotland condescendence and claim and compensation." Sect. 
62 (1). 

(e) Right of action. See also Sect. 67. 

(/) ^^ Day certain irrespective of delivery,*^ See Com., infrOy 
p. 236. 

{(f) ^^Appropriated to the contract,** See Sect 18, Rule 5, and 
Com., ante, p. 95. 

(h) ** Interest on the price," Sects. 64 and 61 (2) seem to 
reserve the seller's right to interest in Scotland, thus rendering 
this provision superfluous. See Com., infra, p. 236. 

COMMENTAEY. 

Under this and the following section the seller's remedies SeUer's 
in Scotland are somewhat altered. Formerly, in the event ^™tiand ^ 
of a breach by the buyer, the seller had in every case alter- altered, 
native remedies ; (1) he might sue for the price provided he 
continued in a position to oflfer the goods,^ or (2) he might 
retain the goods and claim damages, subject to an obligation 
to lessen the damage by a re-sale where a market was 
available.^ But under the Act where the property haa not 

^ Bell's Com, l 472. Substituted goods, though of the same quality, will 
not do— Thomson Brora, v. Thomson (1885), 13 Ret. 88. 

^ The obligation to re-sell has been strangely misunderstood. Thus in 
Thomson Brothers v. ThoTnson (1885), 13 Ret 88, the Sheriff-Substitute 
found that the seller had not the alternative remedy of an action for the price, 
and that re-sale and damages was his only remedy. This view was founded 
on JFarin and Craven v. Arrester (1876), 4 Ret 190, Affd. (1877), 4 Ret H.L. 
75, where Lord President Inglis said : ** Re-sale is the only proper remedy for 
parties in the position of the pursuer to adopt" But in Warin's Case there 
was no question of an action tor the price, and the Lord President's remark 
applied only to the seller's obligation as stated in the text The Sheriff- 
Substitute's judgment in the case of Thomson BroOiers was not supported by 
the Court Another instance of misapprehension of the principle of the 
seller's remedy in Scotland prior to tnis Act, is furnished by tne Sheriff 
Court case Culhill v. M*Lachlan (1874), Guthrie's Sel. Cas. Ist ser. 520, 
where the seller's rights as undivested owner were entirely lost sieht of, and 
his position was treated as analogous to that of a buyer having the custody 
of rejected goods. No such analogy existed, for, in the case of the buver, 
the goods were clearly not his property, and he merely held them as involun- 
tary custodier or bailee for the seller. See as to the alteration in the seller's 
duty of custody in Scotland Com., Sect 87 amte, p. 177. 
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Seet. 49. 



Comparison 
between 
Scottish and 
English law. 



Price payable 
on a fixed 
day. 



Interest on 
the price in 
Scotland. 



English law as 
to interest 



passed, and where the price is not payable upon a day 
certain irrespective of delivery, the seller is restricted to 
a claim of damages. 

The difference between the English law as embodied in 
the Act and the former law of Scotland, is to a certain 
extent lessened by the fact that in Scotland, it was neces- 
sary to an action for the price of goods to be manufactured 
or acquired that the goods themselves should be ready for 
delivery,^ while in England, the goods in such circumstances 
were, and are, often appropriated to the buyer so as to pass 
the property and permit of an action for the price (Sect. 18, 
Rule 5). In England, however, the buyer's consent, express 
or implied, is necessary to the appropriation, while in Scot- 
land the seller could sue for the price without such consent. 

Under sub-section (2) the seller can sue for the price 
even although the property has not passed, if it is part of the 
contract that the price be paid on a fixed day. " A vendor 
may well say to a buyer, ' I want the money on such a day, 
and I will not sell unless you agree to give me the money 
on that day, whether you are ready or not to accept the 
goods'; and if these terms be accepted, the vendor may 
recover the whole price of goods the property of which 
remains vested in himself. In such a case the buyer 
would be driven to his cross action, if the vendor after 
receiving the price should refuse delivery of the goods." * 

Sub-section (3) reserves the seller's right in Scotland to 
recover interest on the price, but Sect 64, taken in connec- 
tion with the reservation of the rules of the common law 
contained in Sect 61 (2), practically does the same thing. 
The sub-section therefore seems unnecessary. 

In England, interest is not recoverable on the price of 
goods sold,* but if the contract is in writing, and if the 
price is a "debt or sum certain payable at a certain 



^ Where the buyer refused to take delivery, the fact that the seller after- 
wards pledged the goods to a third party in security of a temporary advance, 



was held no ba^ to an action at nis instance for the price, he being in a 
position to redeem them and to give delivery at any time — Atkya and Co. v. 
Jtowell and Co. (1856), 18 D. 1299, per Lord Justice-Clerk Hope at p. 1300. 

« Benjamin, p. 761. See Dunhp v. Orote (1845), 2 C. & K. 168. 

> Mayna oi^Damaffes^ 5^ ed. p» 162. 
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time," interest may be allowed under 3 & 4 William Sect 49. 
IV. c. 42, Sect. 28. In Duncombe v. Brighton Glub^ 
(1875) the price was payable " one third in cash, and bills 
at six and twelve months for balance." It was held by a 
majority of the Court that "one third in cash" was a 
sufficient specification under the Act to allow of interest 
from the date of the goods being delivered. Lord Blackburn 
dissented from this judgment, but, on the general question, 
he said : " I confess that it seems to me in reason and 
common sense, that if the money for goods sold and 
delivered is not paid at the proper time, it should be paid 
with interest, but the rule at common law did not give 
interest in such a case." ^ 

In Scotland, the seller can always sue for the price and Rules as to 
interest from the date when the money should have been ^^^"^ 
paid. This proceeds on implied agreement on the part of 
the person in default to pay for the use of the money held 
by him in breach of his contract.' Among the Scottish 
rules as to the commencement of interest, the following are 
stated by Bell : — " (1) Where there is an express agreement 
concerning the commencement of interest, it rules the case. 
(2) Otherwise, in the general case, interest runs from the 
stipulated day of payment. (3) Where the day of payment 
is optional, interest runs only from the day ascertained by 
the act declaring the option. ... (8) Interest on merchants* 
accounts of furnishings begins on the expiration of the ac- 
customed credit ; or if there be no special custom to regulate 
it, from the date of citation when the money should have 
been paid." * 



60. — (1.) Where the buyer wrongfully neglects or Sect. 60. 



refuses to accept and pay ^""^ for the goods, the seller 
may maintain an action ^^ against him for damages 
for non-acceptance. 

1 L.R. 10 Q.B. 871. * L.R. 10 Q.B. at p. 374. 

» M. P. Brown on Sale, p. 348 ; Bell's iVin., Sect. 32 ; Bell's Com, i. 692 ; 
2nd Report of Mer, Law Com, 1865, p. 47. * Bell's Ccwi. i. 694. 
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Sect 60. (2.) The measure of damages ^''^ is the estimated 

loss directly and naturally resulting, in the ordinary 
course of events, from the buyer's breach of con- 
tract. 

(3.) Where there is an available market ^"^ for the 
goods in question the measure of damages is prim& 
facie to be ascertained by the difference between the 
contract price and the market or current price at the 
time or times when the goods ought to have been 
accepted,^*^ or, if no time was fixed for acceptance, 
then at the time of the refusal to accept/-^ 

Notes. 

(a) ^'Accept and pay'' See Sect. 27 note (5), arde^ p. 129. 
The general duties of the buyer in performance of the contract 
are contained in Part III. of the Act^ Sects. 27 to 87 inclusive. 

(i) " Action " includes in Scotland condescendence and claim 
and compensation [Sect. 62 (1)]. See also Sect. 57. 

(c) " Measure of damages'' See Com., infra, p. 239. 

{d) ^^ Available market," See remarks of James, L. J., in 
Dunkirk Hill Colliery Co. v. Lever^ (1878). 

(«) Time or times faced for acceptance. As to instalment 
deliveries see Sect. 81 ante, p. 147. The measure of damages 
will be fixed as at the date when the goods or instalments 
thereof are deliverable, not as at the date of a refusal by the 
buyer to accept, if these respective dates do not correspond. 
But see Com., Sect. 61 post, p. 248. 

(/) Difference between contract price and market price. See 
Com., infra, p. 239. 

COMMENTABY. 

Seiier|8 righto Where the property has passed, the seller has the option 

of acUon. ^£ ^^ action for the price under Sect. 49, or an action for 

damages under this section. Where the property has not 

^ 9 Oh. Div. 20 at p. 25. 



ACTIONS FOR BREACH OF THE CONTRACT. 239 

passed, the seller is confined to an action of damages, except Seet 50. 
in the special case provided for in Sect. 49 (2). 

Sub-section (2) is practically the first part of the well- Ruieof jTodfey 
known rule laid down in Hadley v. Baxendale^ (1854), [fii^5bMrt^^ 
where Alderson, B., said : *' Where two parties have made a 
contract which one of them has broken, the damages which 
the other party ought to receive in respect of such breach 
of contract should be such as may fairly and reasonably be 
considered as arising naturally, i,e. according to the usual 
course of things, from such breach of contract itself." * 

The sub-section is the rule $a to general damages, but it General and 
has often been departed from in circumstances giving rise to d^agea. 
what are known in England as special damages. Action for 
such special damages is reserved by Sect. 64.* 

In Scotland, general damages have not hitherto been dis- ScottiBh rule 
tingmshed from special damages. The latter phrase covers, " ^ damages, 
at least in part, the Scottish rule, which is said to have 
been that all the circumstances of the case must be con- 
sidered.* The alleged rule in the law of Scotland went 
further, and on the authority of Dvmlop v. Eiggins^ (1848) Duniqpy, 
it was laid down that the damage must be estimated with- ^ff^^- 
out reference to the price of the article at any particular 
time. This is clearly inconsistent with Sub-sect. (3) and 
with the provisions of Sects. 61 (3) and 68 (3). But even ita authority 
before this Act, the rule of Dwrdop v. Higgina had ceased to ^timd? 
be of universal application, and in Warin and Craven v. 
Forrester^ (1877) the English principle was adopted by the 
Court of Session and sustaiaed by the House of Lords. 

There may be damages in certain cases of intended sale. Damages in 

respect of 
inchoate sale. 

1 9 Ex. 841. 

* 9 Ex. at p. 854. The second part of the rule covers the case of special 
damages, and is quoted Sect. 54, note {b) post, ^ 256. The whole rule is in 
substance the rule of the Roman law. See M. r. Brown on Sale, p. 217. 

' As to special damages see Hydraviic Ihigineering Co, v. M^Haffi/t (1878), 
4 Q.B.D. 670 ; ffamnwnd v. Btusey (1887), 20 Q.B.D. 79. See also Sect. 
54, note (b) post, p. 256. 

* See WaU v. MUchdl (1889), 1 D. 1157, strongly approved by the House 
of Lords in Dunlop v. Higgins (1848), 6 Bell's App. Cas. 195, and supported 
by Lord President M'NeUl in Baird v. Rnlly (1866), 18 D. 784 at p. 737. 

' 6 Bell's App. Cas. 195. — See specially, judgment of Lord Cottenhun at 
p. 211. 

^ 4 Ret 190, Aifd. 4 Ret H.L. 75. 
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Sect. 60. though the circumstances never amounted to an actual 
contract enforceable by law, as in Allans v. GHlchrist ^ (1875) 
and other cases there referred to. 
Deposit of Where a sum is deposited by the purchaser as part of 

purchase pnce. ^j^^ purchase price, it will depend upon the terms of the 
special contract whether, in the event of his failure to pay 
the balance, the sum deposited is to be taken as liquidated 
damages in lieu of performance, so as to preclude any 
enquiry into the actual damage.^ 
Seller's remedy The Seller's remedy against the buyer under this section 
vd^S of corresponds with the buyer's remedy under Sect. 61 in the 
buyer. event of a breach by the seller. The general characteristics 

of the remedy are identical in each case.* See Com., Sect. 
hi post, p. 241. 



Remedies of ike Buyer. 

Sect. 61. 61. — (1.) Where the seller wrongfully ^"^^ neglects 

or refuses to deliver ^^ the goods to the buyer, the 
buyer may maintain an action ^''^ against the seller for 
damages for non-delivery.^"*^ 

(2.) The measure of damages is the estimated loss 
directly and naturally resulting, in the ordinary 
course of events, from the seller's breach of contract/*^ 

(3.) Where there is an available market ^-^ for the 
goods in question the measure of damages is prim4 
facie to be ascertained by the diflference between the 



Damages 

FOR NON- 
DELIVERY. 



^ 2 Ret 587. See specially opinion of Lord Deas at p. 590, and the 
cases of Walker v. Milne (1823), 8 Sh. 879 ; Bell v. Bell (1841), 8 D. 1201 ; 
Heddle v. Baikie (1846), 8 D. 376. 

» In CommereiaZ Bank v. Beal (1890), 18 Ret. 80, the seller was held 
entitled to retain the full deposit money, though it amounted to a consider- 
able sum. 

' A buyer of timber from a merchant in Russia, beins unable to implement 
his contract, sent the timber back and offered to pay damages '^ as valued.'* 
The measure of damages was held to include the difference of exchange 
between St. Petersburg and London. — McLeans v. Thorleyy etc. (1797), H.L. 
4 Pat App. 22. 
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contract price and the market or current price of tlie Sect. 61. 
goods at the time or times when they ought to have 
been delivered, or, if no time was fixed, then at the 
time of the refusal to deliver.^^ 

Notes. 

(a) " Wrongfully^ The seller may have a good answer to 
the buyer's claim for implement. 

(6) " Refuses to deliver" The rules as to delivery are con- 
tained in Part HI. of the Act, Sects. 27 to 87 inclusive. 

(c) "Maintain an action" If the property has passed, the 
buyer has alternative remedies (1) for damages under this 
section ; (2) for recovery of the goods ^ (in England called an 
action of trover); (3) for specific implement or performance 
under Sect. 52. If the property has not passed, his remedy 
is confined to damages under this section. 

(d) " Nonrddivery" In Scotland, if the buyer rejects goods 
as disconform to contract [Sect. 1 1 (2)], his remedy is under this 
section, there being a neglect or refusal on the part of the seller 
to deliver the contract goods. In England, where there is no 
similar right of rejection, the buyer's remedy is under Sect. 58. 
Where the seller delays deUvery, but the goods are ultimately 
delivered and accepted, the measure of the buyer's damages will 
be the difference between the value of the goods when delivery 
was due, and their value when actually delivered. 

(e) "Measure of damages" This provision is the same as 
that in the case of the buyer's breach [Sect. 50 (2)]. 

(/) "Available market" See note {d), Sect. 50 ante, p. 238. 
(^) " Time of the refuml to deliver" See Com. infra. 

Commentary. 

The terms of this section are the same as those of Corresponding 
section 60, substituting "seUer" for ''buyer," and "failure "™^^^/ 
to deliver " for " failure to accept." The section represents seUer. 
the buyer's remedy in damages for non- delivery, just as 
section 60 represents the seller's remedy in damages for 
non-acceptanca Where the damage arises, not from non- 

^ See Sect. 57 which authorises enforcement of any right by action. 

R 
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delivery, but from a breach by the seller of some condition 
or warranty not entitling the buyer to reject, the remedy is 
specified in section 63, but, as the buyer in Scotland has a 
right of rejection not known in England, his remedy, where 
such right is exercised, falls under the present section. It 
is a case of non-delivery by the seller of goods answering to 
the contract. 

As the seller has, in certain circumstances, the alternative 
remedies of action for the price or for damages, so it may 
be open to the buyer to proceed alternatively by way of a 
demand for specific performance ^ or of a claim for damages 
as here set forth. In Scotland, where two or more courses 
are open, it is competent to combine the alternative claims 
in one action.^ 

The rule of this section was practically applied in the 
old Scottish case of PaiersonY. Keith ^ (1745), where, in a 
sale of wheat, the Court restricted the buyer's claim to 
the difference between the price in his contract, and the 
current price at the time and place of delivery together 
with the expenses of the action. The buyer unsuccessftdly 
claimed (1) the loss on a re-sale at an advanced price, (2) 
damages paid to the sub-buyer, and (3) the expenses of 
defending an action at the instance of the sub-buyer.^ In 
numerous other cases, however, a rule was adopted in Scot- 
land altogether inconsistent with this section, and especially 
with sub-section (3). It seems to have been founded on 
the view that the seller continued under obligation to 
deliver till the buyer chose to give up that claim by raising 
action for damages,^ and that there was consequently no 
obligation on the buyer to minimise the damage. But, even 



1 Sect 62. 

* ''There are three kinds of concluBions for damafpes : first, a conclusion 
for damages over and above performance, in respect of injury to the subject or 
loss by delay. A second is tor damage in place of delivery. But there is a 
third which is alternative, and occurs in a summons demanding either per- 
formance of a contract, or damages for breach of it." — Per Lord President 
Inglis in lAnm, v. ShieUU (1863), 2 Macp. 88 at p. 93. 

' Elchies, Dam. and IrU. No. 2. 

^ See also opinion of Lord President Blair in Robinson and Co, v. ATOulloch 
(23rd December 1808), F.C. 

B So argued and sustained in Taylor and Co, v. Morrison (17th June 
1809), F.C. 



Morrison, 
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on this footing, the decisions were not uniform either as to Sect. 51. 
the time or the mode of estimating the damage. Some- Decisions not 
times the damage was estimated at the highest selling price ^^^^*^""- 
between the date when delivery should have been made 
and the date of giving judgment in the action ^ ; sometimes 
the terminus ad quern was the date of bringing the seller 
into Court ^ — ^a difference in date which, in a rising market, 
might be of considerable importance to the buyer.* 

In Taylor and Co, v. Morrison^ (1809) the contract was Taylor y 
for spirits to be delivered " in the course of three weeks," at 
the end of which period the price was not much higher than 
the contract price, but it soon afterwards rose considerably. 
The buyers, who were retail spirit dealers, made no specific 
purchase in lieu of the supply contracted for, but they 
alleged that they had purchased an equal quantity of spirits 
beyond what they otherwise would have been obliged to 
purchase. They contended that they had a right, if they 
chose, to claim the difierence between the contract price and 
the highest price they had at any time paid between the 
date of the breach and the date of the action, but they 
restricted their claim to an average of the monthly prices 
during that period. The seller contended for a rule such as 
is now laid down by this section. It was admitted, he 
argued, that a fall in the price of the article would not affect 
the claim of damages, but there was exactly the same reason^ 
why a rise should not affect it, viz. that the claim was con- 
stituted before the rise took place. The rule contended for 
by the buyers would produce the greatest uncertainty and 
contradiction. If such a rule were given effect to, the 
amount of the dams^e would depend upon the time of 
bringing the action, so that two persons who suffered 

^ As in BoswaZl v. Mcrriaon (1806), Mor. App. Damages No. 1, Affd. 
H. of L. (1812), 5 Pat App. 649 ; and Shirra and Mains ▼. HarvU amd Co, 
(1807), 15 F.C. 829, note. Hume reports BoaufolTs Case under date 1801, 
which is clearly an error — Decisions^ p. 679. 

* As in Taylor amd Co, v. Morrison (1809), 15 F.C. 826, but it is suggested 
by the reporter of this case that the date of bringing the action was fixed, 
because the buyer had chosen so to limit his claim, 15 Fac. CoL 329, note. 

' Stair would give a discretion to the Judge in this matter, it being his 
province '* to ponder all circumstances, and accordingly modify the value as 
at the time of dittay or citation, litiscontestation or sentence." — Stair, L 
17. 16. * 15 F.C. 326. 
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' precisely the same wrong, might recover very different 
damages. It would be put into the power of the buyer to 
wait as long as he pleased in order to get a higher average 
by a rise. This argument, however, did not weigh with the 
Court, who sustained the buyer's claim to the full extent. 

On the other hand, in Bohinson and Co, v. APCulloch ^ 
(1808), there was a continuing contract for the supply of oats 
and barley over a period of seven months, during which time, 
in face of a progressively rising market, less than half the 
contract quantity had been delivered. The average price 
during the period was much higher than the contract price^ 
and the price on the last day was much higher than the 
average price. The buyer claimed that the price should be 
taken as on the last day of the term allowed for delivery, 
but the Court took the average price of the whole term as 
if an equal quantity had been delivered in each month. 
Lord President Blair's argument seems altogether on the 
lines of the present section. " The measure of damages," he 
said, " is the value of actual implement of the bargain. If 
the value had been for delivery at any particular period, 
the value of the grain at thai period ought to have been 
taken as the value of implement." The Court are said to 
have concurred in the Lord President's view, but it is 
difficult to reconcile the argument with the subsequent 
decision of the same Division in Taylor and Co. v. 
Morrison^ (1809) above referred to. 

The principle of estimating the damage according to the 
market value at the time and place of delivery, was acknow- 
ledged in Anderson v. Goddart and Cfe. * (1809), but, as in 
terms of the contract the buyer was to send a ship to Leith 
(the place of delivery) to convey the cargo (grain) to Beauly, 
he was allowed the market price at Beauly at the time 



1 (23rd December 1808), F.C. 

^15 F.C. 326. The reporter suggeats that in Bobinson aiui Co/s Case the 
Court were influenced by tne fact that little or no blame attached to the seller 
in connection with his breach of contract It is to be observed, however, 
that the Lord President went out of his way to lay down a general principle, 
and further, that reasonable indemnification to the party not in fault is the 
foundation of a civil action on breach of contract, and not the penal appor- 
tionment of blame. 

» (21st February 1809), F.C. 
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when in ordinary course the vessel would have arrived Sect 51. 
there, and also the expense incurred in consequence of the 
vessel having been detained at Leith a greater number of 
days than would have been necessary had the contract been 
implemented.^ 

It was mentioned in connection with the preceding Rule of 
section ^ that the principle laid down in Watt v. MUchell » ^^^\^^ 
(1839) and Bunlop v. Higgins^ (1848) differs from the rule adhered to iu 
of this section,^ but the foregoing review of the older *^^*^*^^- 
Scottish cases shows that the supposed rule of the law of 
Scotland has not been uniformly applied. Some of the more 
recent cases in Scotland arose out of rejection by the buyer 
of goods offered for delivery in circumstances which in 
England, would not have entitled the buyer to reject ; but 
both in England and Scotland, the basis of damage was non- 
delivery, and on English principles the remedy should have 
been found in the rule of this section. Accordingly, not- 
withstanding DurUop V. Higgins, we find that the English 
rule has been applied, or at least assumed to be binding, in 
Scotland before this Act. Thus in Duff and Co. v. Iron, etc,, Duff v. iron 
BuUdings Co^ (1891) it seems to have been admitted that, if ^«^^*'»i7« Cb. 
there had been an available market in which similar goods 
could have been bought, the difference between the current 
price in such market and the contract price would have 
formed the measure of the buyer's damage. The following 
remarks of Lord M'Laren are instructive : " In such cases the Opinion of 
rule which is most usually applied is that the damage is the 
difference between the contract price and the market price 
at the time when the breach of contract is ascertained, that 

^ Consequential (or, perhaps, it may be called special) damage was allowed 
in Strachan y. Palm (1824), 3 Sh. 259 (N.K 184) (insufficient repair of a 
ship) ; and in Dickson v. Henderson (1849), 12 D. 306 (sale of shares), bnt 
these were not cases faUing nnder this Act. 

3 Com., Sect. 50 ante, p. 289. 

« 1 D. 1157. * 6 Bell's App. 195. 

' The rule of Dunlop v. Higgins was followed in Baird v. ReUly (1856), 
18 D. 734, where Lord President M*Keill said in reference to a bill of excep- 
tions : *' The judge is asked to lay down absolutely that, in this case, the 
pursuers are not entitled to further damages than the difference between the 
contract price and that at which the grain could be purchased in the market 
at the time when delivery was asked and refused. ... I cannot acquiesce 
in that The rule is untenable in point of law, and is also in itself dangerous 
and unsound"— IS D. at p. 737. * 19 Ret 199. 



Lord M'Laren. 
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is, generally, on the arrival and examination of the goods. 
This rule certainly presupposes that a purchaser for re-sale 
is not to lose his profit on the adventure, because if he acts 
upon the rule, that is, if he supplies himself with goods at 
the market price of the day, he is able to make the same 
profit on the substituted goods that he would have made on 
the goods to be supplied under the contract, only his profit 
is paid to him in two portions, so much by the sub-vendee, 
and the balance by the seller who is liable in damages. 
The principle seems to be this, that the first purchaser has 
a duty to do what is within his power to lessen the loss to 
the seller by replacing the goods at the current price of the 
day,^ and that if he fails in doing so, he will only recover 
from the seller the same sum which the seller would have 
had to pay in case the purchaser had supplied himself else- 
where. ... It was contended that there was no precedent 
for assessing the damages otherwise than by a reference to 
market price as the standard of value, but, plainly, where 
there is no such standard, the damage must be ascertained 
in some other way, so that the seller shall be put to 
indemnify the purchaser against such inconvenience as the 
parties might necessarily foresee or contemplate as the 
result of a failure of duty on the part of the seller.^ In the 
present case the huts were in the maker's knowledge sent 
to South Africa for re-sale. ... If huts could have been 
obtained in the colony at wholesale prices, it would have 
been the pursuers' duty to supply themselves so as to lessen 
the loss to the defenders, but as this could not be done, the 
consequence is that the whole loss must fall on the defenders. 
That loss is, of course, the commercial profit which the 
pursuers have been prevented from making on that part of 
their capital which is locked up in the defenders' hands. . . . 
I should not be disposed to allow more than ordinary com- 
mercial profit, even if it were clearly proved that, in the 



^ It is the duty of the buyer to act as a reasonable man in the ordinaiy 
course of business. See Wilson v. Hicka (1857), 26 L. J. Ex. 242 ; Dunkirk 
Hill Colliery Co. v. Lever (1878), 9 Ch. Div. 20.— Per James, L. J., at p. 26. 

^ This would form in England a case of special damage under the second 
branch of the rule in Hadley v. Baxendale (1854), 9 Ex. 841 at p. 354. See 
Sect. 64, note (6) post, p. 256. 
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circumstances of the place of shipment, larger profits might Sect 61. 
have been made, because ordinary commercial profit repre- 
sents the loss which the seller contemplates or ought to 
contemplate as the result of his n^ligence, and according to 
the opinions expressed in Hadley v. BaxendcUe and cognate 
cases, this is the measure of the seller's liability." ^ 

The same principle was recognised in the Outer House 
in Gunter and Co, v. LaurUzen^ (1894), where Danish hay GunterY. 
and straw offered for delivery was held to have been -^'«*'*^*«*- 
properly rejected as disconform to contract. The seller 
contended that at certain ports in Scotland, such hay could 
have been bought under contract price, and that it was the 
buyer's duty to have purchased. Lord Stormonth Darling 
in giving judgment admitted the rule, but held that " the 
goods in question were of a very special kind, and that at Purchaser not 
Aberdeen, which was the port of delivery, there was not a ^^^J^i^"^® 
market for these goods at the time. The defender had led exertions to 
evidence to show that, by hunting all over the country, the °^**^ ^pp^^' 
pursuers might have found out that there were small 
parcels of Danish hay and straw at Leith and other places, 
which he might have picked up by private treaty; but 
none of these parcels were on public offer at the time, or 
quoted in any public market list which was open to the 
pursuers' inspection. In these circumstances, there was no 
duty on the purchaser to make extraoi-dinaiy exertions to 
supply himself with goods elsewhere." ^ 

Where the contract stipulates for delivery at a future 

^ 19 Ret. at pp. 204, 206. Loss of profit was aUowed as part of the 
buyer's damages in Tayaen and Co. y. Johnaen (1872\ 9 S.L.R. 229. Among 
English cases of damages where there was no available market, see Oribert 
Borgnia v. Nugent (1886), 15 Q.B.D. 86, particularly remarks of Brett, M. R., 
at p. 89, and Bowen, L. J., at p. 93. The English rule is fully borne out by 
the remarks of Lord M'Laren aoove quoted. It is not loss of profit as ntch 
for which, in the general case, damages are recoverable by the buyer. The 
price on a re-sale is merely a means of ascertaining the value of tne goods. 
There may be cases where loss may be directly recoverable as special damage 
under Sect 54, but such loss will not include consequential damages arising 
from the buyer having entered into another contract to supply a larger 
quantity, of which the goods bought were intended to form part — Dunlop v. 
if'Kellar (31st May 1816), F.C. * 81 S.L.R. 869. 

' 81 S.L.R^ at p. 860. Where it is the seller who seeks the remedy, the 
rule is the same (Sect 60), and in like manner it has been recognised in Soot- 
land before this Act See Warin and Craven v. Forrester (1876), 4 Ret. 190, 
Affd. (1877), 4 Ret H.L. 76. See also Com., Sect 60 ante, p. 289. 
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time, and, before that time arrives, the seller intimates that 
he does not intend to fulfil his contract, the measure of 
damages will nevertheless be fixed as at the date of delivery 
if that date is past before the action is raised.^ A more 
difficult question arises if the buyer makes his claim 
before the time fixed for implement of the seller's obliga- 
tion.* The whole circumstances will then be taken into 
account in order to arrive at an estimate of the damage. 
If, for example, in a case of instalment deliveries, the seller 
repudiates the contract before the deliveries are completed, 
the buyer may bring his action for damages at once, and in 
that case, the judge or jury will estimate prospectively the 
probable difference between the contract, and the market 
price at the respective times when the future deliveries fall 
to be made.* 



Seet 62. 

Spbcipic pbr- 
formancb. 



62. In any action ^"^ for breach of contract to 
deliver ^^ specific or ascertained goods ^''^ the court 
may, if it thinks fit, on the application of the 
plaintiff,^**^ by its judgment or decree ^^ direct that the 
contract shall be performed specifically,^-^ without 
giving the defendant ^^ the option of retaining the 
goods on payment of damages. The judgment or 



^ HowU V. Anderson (1848), 10 D. 856 ; Broum v. 2fuller (1872), L.R. 7 
Ex. 319. 

* The party not in fanlt is not bound to wait till the arrival of the proper 
time for implement, before bringing his action for damage in respect of the 
contemplated breach. See ffochster v, De la Tour (1863), 2 £. & B. 678 ; 
Danube and Black Sea By. Co. v. Xenos (1868), 18 C.B. N.S. 826 ; Frost v. 
Knight (1872), L.R. 7 Ex. Ill ; JohnsUme v. MUling (1886), 16 Q-B.D. 460. 

' Two English cases illustrate this rule and its converse. In Brown v. 
MtUler (1872), L.R. 7 Ex. 319, the seller in a contract for delivery by three 
instalments in three successive months, repudiated the contract before 
delivery of the first instalment The buyer in this case waited till the expiry 
of the three months before bringing his action. The damases found due 
amounted to the difference in the price of each instalment, calculated at the 
end of each month. On the other hand, in Boper v. Johnstone (1873), L.R. 8 
C.P. 167, the buyer sued during the currency of the contract, and the 
damages were calculated or estimated, according as the several periods of 
delivery were past or future. See also Ex parte Llansamlet Tin Plate Co. 
(1878), 16 Eq. 156 ; Bamingham v. Smith (1874), 31 L.T. N.S. 640. As to 
instalment deliveries generally, see Com., Sect. 31 ante^ p. 148. 
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decree ^'^ may be unconditional, or upon such terms Sect 62. 
and conditions as to damages, payment of the price, 
and otherwise, as to the court may seem just, and the 
application by the plaintiff^*'^ may be made at any 
time before judgment or decree/*^ 

The provisions of this section shall be deemed to 
be supplementary to, and not in derogation of, the 
right of specific implement in Scotland/*^ 

Notes. 

(a) '* Action " in Scotland includes condescendence and claim 
and compensation [Sect. 62 (1)]. See also Sect. 57. 

(b) The rules as to delivery are contained in Part III. of the 
Act, Sects. 27 to 87 inclusive. 

(c) " Spedfie or ascertained goods." " * Specific goods ' mean 
goods identified and agreed upon at the time a contract of sale 
is made" [Sect. 62 (1)]. "Ascertained goods" are not defined. 
Probably the phrase refers to goods made specific after the 
contract of sale, e,g, goods manufactured or acquired, and after- 
wards appropriated to the contract, or goods which it is in the 
power of the seller to make specific by separation from a larger 
bulk belonging to him.^ "Ascertained," in the case last men- 
tioned cannot, however, be applied to Sects. 16 or 17. See 
ante, p. 79. 

(d) *' Plaintiff'* includes pursuer, etc. [Sect. 62 (1)]. 

(e) " Decree" The word was introduced in adapting the bill 
to Scotland. 

(/) " Specifically" The words immediately following practi- 
cally define the term by excluding the alternative. 

{g) " Defendant " includes, in Scotland, " defender" etc. [Sect. 
62 (1)]. 

(A) Application for specific performance. Compare this provi- 



1 **Iu ScotUod, the right to compel deliveiy is competent to a buyer 
although the goods purchased are not specific, if it be in the power of the 
seller to make them so and deliver them. If, for instance, the sale be of 
part of a whole, the seller may be compelled to separate and deliver without 
naving the option of paying damages for breach of contract and retaining 
the goods." — T. G. Wnght, Lecture on Sale (1872), Jour, of Jurisp, xvi. 
405. 
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Seet. 62. sion with Sect. 2 of the English Mercantile Law Amendment 
Act of 1856,1 now repealed by Sect. 60 and relative Schedule. 
{%) Specific implement in Scotland. See Com. infra. 



Differenoe 
between 
English and 
Scottish law 
of specific 
performance. 



Scottish prac- 
tice allied to 
English 
principle, and 
vieeveraA, 



COMMENTAEY. 

In England, prior to the Common Law Procedure Act 
1854,^ as extended by the Mercantile Law Amendment 
Act 1856,* specific performance was not allowed except 
occasionally in the Equity Courts, and, under the Acts now 
referred to, it was only permitted in the discretion of the 
judge. In Scotland, on the other hand, it is said that a 
buyer can always insist upon specific implement unless it is 
shown to be impossible.* This result is the reverse of what 
might have been expected from the different principle which, 
prior to this Act, regulated the passing of the property 
in England and Scotland respectively. Pothier refers to 
specific performance as a question much agitated among the 
civilians, and while his own view was in favour of the 
existence of the right, he states the contrary arguments of 
such interpreters of the Roman law as Sculting and Noodt. 
Among other arguments, " ils disent que le vendeur 
demeurant propri^taire de la chose vendue jusqu'i la tradi- 
tion, il seroit incivil de le depouiller par force de sa propre 
chose." * This was a good reason for denying the right to 
specific implement in Scotland, where, as in Roman law, the 
property did not pass till delivery, but in England, where 
the buyer was proprietor of goods left in the hands of the 
seller, it might have been fairly contended that the right to 
specific performance was a necessary complement of the 
right of ownership. Thus in Scotland, where principle 
seemed adverse to specific implement, it has been recognised 
as a right, while in England, where the same principle 



M9 & 20 Vict c. 97. « 17 & 18 Vict c. 126. 

» 19 & 20 Vict c. 97, Sect 2, repealed by this Act, Sect. 



c. 97, Sect 2y repealed by tbis Act, Sect. 60 and 
Schedule. 

* See Stewart Y. Kennedy (1S90\ 17 Ret H.L. 1, particularly remarks of 
Lord Herschell at p. 5, and Lord Watson at p. 10. See also 2nd Report of 
2£er, Law Com, 1865, p. 46 ; Bell's Cam, I 477 ; M. P. Brown on Sale, p. 211. 

*» Cantr, de Vente, No, 68. 
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favoured specific performance, it has only been permitted Sect. 62. 
within recent ye«u:s and to a limited extent. 

But it may be questioned if the right to specific imple- Divergence 
ment in Scotland is much greater than the analogous right ^^^^' 
in England as now extended by successive legislation, and 
especially by this section. It ceases on the bajikruptcy of 
the seller, for " the claim then resolves into damage on the 
maxim in loco facti imprestoMlis subsit damnum et interesse" ^ 
The opinion has also been expressed that where specific 
implement would involve a purchase by the seller from a 
third party at an exorbitant price, it is in the discretion of 
the Court to turn the claim into one of damages.^ 



63. — (1.) Where there is a breach of warranty ^"^ Sect. 63. 
by the seller,^^ or where the buyer ^^ elects, or is com- ^^*?J^^ 

"' *' BRBACH OF 

pelled/'^ to treat any breach of a condition on the warranty. 
part of the seller as a breach of warranty/**^ the buyer 
is not by reason only ^^ of such breach of warranty 
entitled to reject the goods ;^'^ but he may 

(a) set up against the seller the breach of warranty 
in diminution or extinction of the price ; ^^ 
or 
(h) maintain an action against the seller for 

damages for the breach of warranty/*^ 
(2.) The measure of damages ^*^ for breach of war- 
ranty ^"^ is the estimated loss directly and naturally 
resulting, in the ordinary course of events, from the 
breach of warranty. 

(3.) In the case of breach of warranty of quality ^-^ 



1 Beirs C<m. i. 480. 

^ Moore v. Paterson (1881), 9 Ret. 887, per Lord President Inglis at p. 
848, and Lord Shand at p. 351. See, as iucidentaUy bearing on this subject, 
Allans V. Gilchrist (1876), 2 Ret. 587 ; Cocker v. CromMe (1893), 20 Ret 
954. 
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Sect 53. such loss is primal facie the diflference between the 
value of the goods at the time of delivery to the 
buyer and the value they would have had if they had 
' answered to the warranty/*^ 

(4.) The fact that the buyer has set up the breach 
of warranty in diminution or extinction of the price 
does not prevent him from maintaining an action for 
the same breach of warranty if he has suflFered further 
damage.^ 

(5.) Nothing in this section shall prejudice or aflfect 
the buyer's right of rejection in Scotland as declared 
by this Act/~^ 

Notes. 

(a) " Breach of warranty,*^ " As regards Scotland a breach of 
warranty shall be deemed to be a failure to perform a material 
part of the contract" [Sect. 62 (1)]. See also Sect. 11 (2). 

(6) ''Seller,'' ''buyer." Defined Sect. 62 (1). The claim for 
damages is only against the seller, not against a sub-contractor 
under the seller — Blumer and Co, v. Scoit and Sans (1874).^ 

(c) " Elects or is compelled" See CoBf. infra, p. 253. 

(d) Conditions and warranties. See Sects. 10 to 15. 

(e) " By reason only." The buyer may be entitled to reject 
the goods on some other ground, such as fraud. 

(/) Buyer not entitled to reject the goods. The same result 
follows from the definition of "warranty" in Sect. 62 (1) 
(England and Ireland). See also Sect. 11 (1). 

{g) Diminution or extinction of price. See Com., Sect. 1 1 ante, 
p. 54. If the price has been already paid the buyer may 
recover it. In Scotland, the action is for repetition {condiciio 
indebiti), while in England, the right to recover is based upon the 
" consideration " having wholly failed.* 

{h) Damages for breach of warranty. Recovery of the price if 
paid, will not affect the buyer's claim for damages in respect of 
the seller's failure to implement the contract. Repayment of 

1 1 Ret. 379. 

> See Notes ou the English doctrine of '* Consideration/' Appendix III. 
post, p. 341. 
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the price and damages may competently be sued for in the same Sect. 63. 
action. See Com., Sect. 51 anit^ p. 242. 

(i) " Measure of damages^* The ordinary measure of damages 
is here applied to breach of warranty. In Sects 60 (2) and 51 
(2), it is applied to breach of contract by buyer and seller 
respectively. 

(j) " * QualUy of goods * includes their state or condition " 
[Sect. 62 (1)]. 

(k) Breach of toarranty of quality. Compare this provision 
with Sects. 50 (3) and 51 (3). 

{I) Action for further damage. See Com. infray p. 254. 

(m) Bight of n^'edion in Scotland. See Sect. 1 1 (2). 



Commentary. 

In England or Ireland, a buyer may elect to treat a con- Damages in 
dition which would give him the right to repudiate the "ndlt^^and 
contract as a mere breach of warranty entitling him only warranties, 
to damages [Sect. 11 (1) (a)], or, where he has accepted goods i^d Scotland ^ 
or the property has otherwise p£tssed to him, he may be com- compared. 
pelled to treat a condition as a warranty [Sect. 11 (1) (c)].^ 
In Scotland, the buyer has necessarily a power of election 
between the alternative remedies of repudiation and 
damages provided by Sect. 11 (2), and the mere passing of 
the property will not, as in England, compel a buyer to 
accept damages where he would otherwise be entitled to 
reject and repudiate. On the other hand, if a buyer in 
Scotland does not timeoTisly reject goods which are not in 
terms of the contract, his remedy of repudiation is gone. 
Under the former law of Scotland the buyer had no remedy Effect of Act 
except rejection and repudiation, but now he may elect ^^^^^^ 
between that right and the English remedy of damages. If 
by neglect to reject the goods, or in any other way, the 
buyer has lost the right to repudiate, he may still fall back 
upon his new remedy. There is no provision for notice to Notice of 
the seller of the buyer's intention to claim damages, but gjj^tonr 



requiiiite. 



1 In ffej/worth v. ffuiehinson (1867) L.R. 2 Q.B. 447, there are dida to 
the effect that if the goods are specific^ even although the property has not 
passed, the buyer is restricted to an action on the warranty and is not entitled 
to reject. But see criticism by Benjamin {Sale^ p. 936 et seq.). 
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Seet. 63. 



Rejection 
where justified 
infers non- 
delivery. 



This section 
does not apply 
to rejection. 



Diminution or 
extinction of 
price — further 
loss. 



Mondel v. 
Steel, 



Rule as stated 
by Parke, B. 



unreasonable delay in intimating a claim will form a strong 
presumption against its validity.^ 

Where in Scotland, the buyer's right to reject under 
Sect. 11 (2) is properly exercised, the seller is in no better 
position than if he had failed by non-delivery, and the 
buyer's remedy in damages proceeds under Sect. 61. 
Under the present section there is no repudiation of the 
contract. The buyer keeps the goods, but as in Sects. 61 
and 63, the true value is to be ascertained as at the time of 
delivery and put against the contract value.^ 

Under sub-section (4) a deduction from the price, or 
even its total extinction, will not prevent a claim by the 
buyer for further loss if such has been sustained. Thus, 
for example, the failure of a seed crop may extinguish the 
obligation to pay the price, yet it does not necessarily form 
the limit of the buyer's damage, for his field may have 
been rendered useless for other crops, and he may have 
been at expense in tilling and sowing. Or, again, the 
subject of sale, when applied to the buyer's goods, may 
through its bad quality, have caused permanent injury to 
the goods themselves as in Bimie and Co. v. Weir^ (1800), 
and PorUifex and Wood v. Robertson^ (1876). The sub- 
section is chiefly founded on Mondel v. Sted^ (1841), where 
under a contract for a ship to be built, the buyer obtained an 
abatement in an action at the seller's inst€Uice for the price, 
and after a voyage, which disclosed further defects, he suc- 
cessfully maintained an action against the seller for special 
damage. But the case largely depended on English rules 
of pleading as these existed before the Judicature Acts of 
1873 « and 1875.^ « The rule is," said Parke, B., " that it 
is competent for the defendant not to set off by a procedure 
in the nature of a cross action the amount of damages 



^ See Com., Sect 11 arUe, p. 54. 

^ The price may form the measure of the damages as in Wright y. BUxck- 
wood (1888), 11 Sh. 722. See also Adamson v. Smith (1799), Mor. 14244, 
where the buyer in pursuing an action of damages restricted the amount to 
the price and interest, and in respect of the restriction, the damages were so 
fixed. > H.L. 4 Pat. App. 144. 

« Shf. Ot Glasgow, Guthrie's SeL CJases, 2nd ser. 508. 

» 8 M. & W. 858. « 86 & 87 Vict. c. 66. 

5^ 88 & 89 Vict c 77. 
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which he has sustained by breach of the contract, but Sect. 63. 

simply to defend himself by showing how much less the 

subject-matter of the action was worth by reason of the 

breach of contract ; and to the extent that he obtains, or is 

capable of obtaining, an abatement of price on that account, 

he must be considered as having received satisfaction for 

the breach of contract, and is precluded from recovering 

in another action to that extent but no more'*^ The more Rules of 

extensive powers of set-off now granted to a defendant Engiwodmd 

under the Judicature Acts and relative Orders,^ do not seem Scotland. 

to have affected the buyer's right to split up his claim into 

two portions, but how far this will apply to Scotland where 

a different rule of pleading prevails, may be open to 

question.^ 

In Webster and Co, v. Cramond Iron Co} (1875), iron in ScoUand, 
pipes were not delivered timeously, but they were ultimately bHibwed for 
accepted, and the buyers failed to prove that they could trouble and 
have profitably used them before the date of their actual ^^^' 

delivery, or that they had suffered any specific pecuniary 
damage. It was, nevertheless, held that they were entitled 
to moderate damages in respect of the trouble and incon- 
venience sustained. 



64. Nothing in this Act shall aflFect the right of Sect. 64. 
the buyer or the seller to recover interest ^'^^ or special l^^^'^ ^^ 
damages ^^ in any case where by law interest or 
special damages may be recoverable, or to recover 
money paid where the consideration for the payment 
of it has failed.^^> 



SPBOIAL 
DAHAQBS. 



1 8 M. & W. at p. 872. See also Jiigffe ▼. Burhridge (1846), 15 M. k W. 
698. 

* Under these Acts and Orders a defendant may now set np by way of 
oounterclaim any claim, whether sounding in damages or not, which he has 
against the claim of the plaintiff (Order aIX., Rnle 8), and he is enabled to 
recoTer consequential damages which may far exceed the amount of the price 
sued for by the plaintiff (Order XXI., Rule 17). 

* See as to '' Competent and omitted" Stair, iv. 1. 44-50 ; Ersk. iv. 8. 8 ; 
Bank, iv. 86. 16 ; Bell's Com. ii. 259 ; Mackay's Prae, (ed. 1898), p. 812. 

< 2 Ret 752. 
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Sect. 54. Notes. 

(a) As to interest on the price in Scotland see Com., Sect. 
49 ante, p. 236. 

(6) ^^ Special damages.^^ This phrase covers a distinction in 
English law which has not been expressly recognised in Scotland, 
though the result would probably be the same in both countries. 
It embodies the second part of the rule in Hadley v. Baxendaie ^ 
(1854), where it was said that the damage may be " such as may 
reasonably be supposed to have been in the contemplation of 
both parties at the time they made the contract, as the probable 
result of the breach of it." ^ 

(c) Failure of consideration. The doctrine of " Consideration " 
does not apply to Scotland. See Notes, Appendix III. post, p. 
341. 



^ 9 Ex. 841 at p. 354. The first part of the rule refers to general damages, 
and is quoted, Com., Sect. 60, aTUe, p. 239. 

' See the following English cases as to special dAm&gea -^Fletcher v. 
Tayleur (1856), 17 C.B. 21 ; Portman v. Middleton (1858), 4 C.B. N.S. 822 ; 
Sneed v. Ford (1869), 1 E. & E. 602; Cory v. ITiames Ironuwks Co. 
(1868), L,R. 3 Q.B. 181 ; Sawdon v. Andrews (1874), 80 L.T. N.S. 28; 
Hydraulic JBngtneering Co, v. M'Haffic (1878), 4 Q.B.D. 670 ; GreheH Bwgnis 
y. Nugent (1886), 16 Q.B.D. 86 ; De MaUos v. Qreat-EasUm Steamship Co. 
(1886), 1 C. & E. 489 ; Hammond v. Bussey (1887), 20 Q.B.D. 79. 



PART VI. 

SUPPLEMENTARY. 

66. Where any right, duty, or liability would arise Sect 66. 
under a contract of sale by implication of law,^"^ it exclusion of 

J ^ ' IMPLIED TERMS 

may be negatived or varied by express agreement ^^ or ^^ c^ndi- 

J r> J tr G ^ TI0N8. 

by the course of dealing between the parties,^*"^ or by 
usage,^*^ if the usage be such as to bind both parties 
to the contract. 

Notes. 

(a) ^'Implication of law" E.g. implied conditions and 
warranties (Sects. 12-16) ; the effect of the rules for ascertaining 
intention as to passing the property (Sect. 18); the rights of 
the unpaid seller (Sect. 89). " An implied warranty, as dis- 
tinguished from an express contract or express warranty, really 
is in all cases founded upon the presumed intention of the 
parties, and upon reason." ^ 

(b) " Express agreement." " Express or special conditions are 
employed to introduce some point of agreement not naturally 
implied in the contract, or to alter what is so implied. They 
may either regulate the payment of the price, or arrange the 
delivery, or suspend or dissolve the sale in particular events, or 
give special warranties." ^ 

* Per Bowen, L. J., in The Mooroock (1889), 14 P. D. 64 at p. 68, quoted and 
approved by Lord £sher in Hamlyn and Co. v. Wood and Co. (1891), 60 L.J. 
Q.B. 734 at p. 786. 

' Bell's /Vtn., Sect. 102. "Le droit commnn des contrats de vente, qui 
oblige le vendeur envers Tacheteur k la garantie de la chose vendue, ne con- 

S 
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Sect 66. (c) " Gcmst of dealing between the parties*^ See Com. infra, 

(d) " Usage:' See Com. infra, p. 259. 



Express a^pee- 
ment super- 
sedes implied 
intention. 



Requisites of 

express 

warranty. 



Course of 
dealing. 



MMhemie v, 
Zhinlap, 



Commentary. 

The rule of the section follows the maxim Eocpressum 
fadt cessare taciturn. In a consensual contract such as 
sale, all implications of law must give way to the agreement 
of parties, where such agreement is not illegal. '' If there 
is one thing more than another public policy requires, it is 
that men of full age and competent understanding shall 
have the utmost liberty of contracting, and that their 
contracts, when entered into freely and voluntarily, shall 
be held sacred and shall be enforced by Courts of 
Justice."^ 

To render a seller liable in express ivarranty, it is not 
necessary to use the words "I warrant." "It is quite 
enough/' for example, " that the purchaser says he wishes a 
horse for a particular purpose, and that the seller says the 
horse will suit for that purpose. That is quite as good as 
express words of warrandice." * 

A course of dealing between the parties forms a case of 
particular as opposed to general usage, but it must be 
between the pcurties themselves.* A mere practice on the 
part of one of the parties to deal generally in the 
market in a certain manner, will not negative or vary 
an implication of law. Thus in Mackenzie v. Durdop 

oemant qu'un int^rSt particulier des acheteurs, il est permis aux parties de 
d^oger i, ce droit par des conventions particali^res " — Pothier, CotU. de 
FenU, No. 181. 

^ Per Jessel, M.R., in T?ie Printing and Numerical Co, v. Sampson (1875), 
19 £q. 462 at p. 465, adopted by Fry, J., in HousUlon v, lUmsillon (1880), 
14 Ch. Div. 851 at p. 865. 

* Per Lord Cowtm in ScoU v. Steel (1857), 20 D. 258 at p. 257. But see 
opinion of Lord Justioe-Olerk Moncreiff in Rose v. Johnston (1878), 5 Ret 600 
at p. 603. Scott V. Steel was followed in Strange v. Jardine (1894), Sh. Ct 
GUcuow, 11 Sh. Gt Repts. 49. A written representation without the use 
of the word "warrant, was held to be an express warranty in Stewart v. 
Jamieson (1868), 1 Macp. 525. See farther, in general illustration, Pasley v. 
Freeman (1789), 8 T.R. 51 ; Gardiner v. JPLeavy (1880), 7 Ret 612, and 
Com., Sect 14 ante, p. 71. 

' See Ford v. Yates (1841), 2 M. & Q. 549 ; Bourne y. Gatlif (1844), 11 
CI k Fin. 45 ; Gumming v. Shand (1860), 5 H. & N. 95. 
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wnd Co} (1856), which was an action between the Sect 66. 
granters of iron scrip and an assignee of the original 
grantee, evidence was allowed before a jury that the 
granters had been in the habit of admitting an interpreta- 
tion of the documents which did not appear ex facie. On a 
bill of exceptions, the Court of Session disallowed the 
evidence as incompetent,^ but, while affirming the judgment 
on the issue as put to the jury, the House of Lords 
suggested that the evidence would have been competent 
so far as it went to prove general usage, although it was of no General usage, 
value in so far as it only showed the practice of a particular 
firm in miscellaneous transactions not constituting a course 
of dealing between the granters and the holders of the 
scrip. Lord Chancellor Cranworth said the evidence was 
" properly admitted, because, though very weak evidence, it 
was some evidence to show the general usage. Greneral 
usage can only be proved by the multiplication of particular 
usages." • " If according to the true construction of the 
notes the iron can, according to the usage of the trade, be 
said ex fa/Ae to mean Clyde and Dundyvan iron, well ; if 
not, no parol evidence can be admitted to put a construction 
upon the notes by proving that the persons who had 
purchased the notes had agreed to receive from the person 
who sold the notes a particular species of iron." * " If the 
evidence had been coupled with that of other persons 
saying that that was what everybody else understood ad the 
usage of the trade, that would have been very sufficient 
evidence." * 

In mercantile matters, where the proof in Scotland is Effect in 
insufficient, it may be supplemented by proof of well- K^*\i^. 
established English practice. '' In a question of the 
merchant law, when any point of practice or any rule of 

1 16 D. 129, Affd. H. of L. 3 Maoq. 22. 

* Lord Justice-Clerk Hope said: "We have never in Scotland gone so 
far as they have done in England in admitting evidence of understanding or 
usage in order to construe thereby a written document " — 16 D. at p. 189. 

»^8Macq.atp.27. 

* 8 Maoq. at p. 86. 

> 8 Macq. at p. 40. See also Caider v. AiUhiaon and Co, (1881), 9 Sh. 
777, Affd. H.L. 6 W. A S. 410 ; CHbsan, v. Maguire (1876), Sh. Gt Glasgow, 
Guth. Sel. Ca. 2nd ser. 517. 
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Seet. 65. 



Requisites of 
proof of usage. 



Nature of 
usage re- 
quired. 



Usage in rela- 
tion to ready- 
money sales. 



When may 
usage be 
judicially 
recognised? 



trade is established as the law of EnglaDd, especially in 
modern times, and when the reason of the rule is the stune 
in both parts of the island, there is the very strongest 
presumption that the practice or rule will prevail in 
Scotland also, unless the contrary be clearly established." ^ 
A proof of what generally happens is not, however, by 
itself, a proof of usage.^ Where evidence of usage is com- 
petent, it must be usage such as is generally understood 
and acted on. " The proof must be satisfactory, and the 
usage proved must be sufficient, for proof of a divided 
usage will not sustain a judgment." * 

The usage must be " such as to bind both parties to the 
contract," that is, it must either be actually within the 
knowledge of both parties, or such that the law will presimie 
knowledge on the part of both.* 

Proof of usage may be of importance in questions 
regarding ready -money sales. Thus, where a buyer was 
sued for the price of sheep and cattle bought at a public 
market and taken away by him, he was allowed proof of 
usage in order to establish a presumption in support of his 
averment of payment on delivery.'^ 

A distinction is to be taken between usage which 
requires to be proved as a matter of fact, and usage which 
has been judicially recognised and may be acted upon by 
the Courts without proof. " Where a trade," says Lord 



* Per Lord Gifford in Stnynjg v. PUlvpB and Co. (1878), 6 Ret 770. See 
also Sheriff v. Stein's Assiffnees (1828), 4 Mur. 454 ; Stein's Assignees v. 
SheHff{n2%\ 7Sli. 47. 

« Per Lord Gifford in Brovm v. JTConnai (1876), 8 Ret. 788. 

* Per Lord Ardmillan in Armstrong and Co, v. M'Oregor and Co. (1875), 
2 Ret. 839 at p. 348. 

* See elaborate judgment in liobinson v. MoUet (1875), L.R. 7 H.L. 802. 
Also Kirchner v. Venus (1859), 12 Moo. P.O. 361. "The resnit of the 
authorities, both Scotch and English, is that where a custom is purely local, 
it cannot be taken to control or explain the words of a written instrument, 
unless it was known to both parties.'* — Per Lord President Inglis in Holman 
V. Peruvian Nitrate Co. (1878), 5 Ret 657 at p. 671. As to the general effect 
of usage see further, Lomhe y. Scott (1779), Mor. 5627 ; M'Eachem ▼. Eunng 
and Co. (1824), 2 Sh. 724; Wear and Colley v. Davids(ms (1873), Sh. Ct 
Aberdeen, Guthrie's Sel. Gas. 1st ser. 518 ; Marston v. Kerr's Trjistee (1879), 
6 Ret 898. 

* Stewart v. Gordon (1831), 9 Sh. 466. See also Ai-not v. JFaU (1825), 4 
Sh. 4. But the plea was not allowed where the buyer first denied delivery, 
and (after delivery was proved) pleaded the usage of public market — Kidd v. 
Brown (1828), 6 Sh. 825. 
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Blackburn, " has been long established, its customs become Sect. 66. 
known to the law, and are judicially taken notice of as a 
matter of law." ^ 



56. Where, by this Act, any reference is made to Sect 66. 
a reasonable time ^*^ the question what is a reasonable R^^oi'ablb 

^ Tims A 

time is a question of fact. question of 

Note. 

(a) "Beasonable time" The words are used in Sects. 11 (2), 
18, Rule 4 (6), 29 (2), 86, 87, and 48 (3). 

Commentary. 

In England, the ascertainment of questions of fact by Ascertainment 
means of a jury is much more general than in Scotland,* of fact by 
and the provision of this section is intended to set at rest, so 
far as regards this Act, certain questions which have arisen in 
English law. Taylor, in his work on Evidence, says : " The line 
between law and fact has been very indistinctly drawn in a Relation of 
certain class of cases, and in these cases, therefore, the respec- j^^j^^J 
tive duties of the judge and jury are not yet clearly defined. 
For instance, if the question be whether a certain party had 

^ Blackburn on Sale, p. 80. See BranoUio v. BameU (1846), 12 Gl. k Fin. 
787. As to proof generally, see Athya and Co. v. BoweU and Co, (1856), 18 
D. 1299 (period of credit), Tovnll and Co, y. The British Agricultural Asso- 
ciation (1875), 8 Ret 117 (''cash in 14 days as usual"\ also Dickson on 
Evidence (2nd ed.) Sects. 196, 197, (Orierson^s ed.) Sects. 1060, 1061. 

' In Scotland, prior to the institution of the Court of Session in 1532, 
facts in civil as well as in criminal cases were often proved before an assize or 
jury, but between 1582 and 1815, jury trial was almost entirely confined to 
crimes. In the latter year a special Jury Court for the ascertainment of facts 
in civil oases was created by statute (55 George III. c. 42) and continued till 
1880, when it was merged in the (Jourt of Session (1 William IV. c. 69). The 
cases to be tried by jury were at first left entirely to the discretion of the 
Court (55 Geoige III. c. 42, Sects. 1, 2), and although by subsequent statutes 
{e.g, 59 George III. c. 85), certain causes were enumerated as appropriate to 
jury trial, the system of trial by jurjr in civil cases never took firm hold. In 
1866, the growing disinclination to jury trial led to power being given to the 
Lord Ordinary to take proof of facts before himself *Mf both parties consent 
thereto, or if special cause be shown" (29 k 80 Vict c. 112). '' Since 1868, 
however, a more economical and expeditious mode of conducting jury trials 
has led to a oertain reaction in tneir favour." See Mackay's Manual of 
Practice, p. 826, and remarks of Lord Justice-Clerk Hope in M'Celland v. 
Bodger and Co, (1842), 4 D. 646 at p. 651. 
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Sect 56. 



Effect of 
section. 



probable cause for doing an act, or whether he has done an 
act within a reasonable time, or with due dil^nce, it is 
difficult to say whether the definition of what constitutes 
probable cause, reasonable time, or due diligence, be for the 
judge or the jury, and specious arguments will not be 
wanting in favour of the claims of either party. On the 
one hand, it may be said that these terms are as capable of 
judicial interpretation as the words conversion, or asporta- 
tion, which must, clearly, be explained by the judge ; while, 
on the other hand, it may be urged that they seem rather 
addressed to the practical experience of practical men, than 
to the legal knowledge of the mere lawyer; that, being 
terms of degree, their meaning is subject to indefinite 
fluctuation according to the varying circumstances of each 
particular case, and that, consequently, they defy all attempts 
to compress them within exact a priori definitions. In 
truth, they are neither matters of fact nor matters of law 
exclusively, but are rather matters of quality or opinion, 
which, for want of a more appropriate name, have been 
generally termed ' mixed cases.' " ^ The effect of the section 
is that questions arising under the Act as to what is a 
reasonable time should be submitted to a jury, where the 
general facts of the case are proved in this way. 



Sect 67. 67. Where any right, duty, or liability is declared 

BNP™B^LK ^y *^^® -^^^^ ^* ^^7' unless otherwise by this Act pro- 
BY ACTION. vided, be enforced by action.^"^ 

Note. 

(a) " ' Action ' includes in Scotland, condescendence and claim 
and compensation" [Sect. 62 (1)]. 



Commentary. 

In Scotland, it is scarcely necessary to declare that 
rights connected with sale are enforceable by action. In 

^ Taylor on Evidence, 6th ed., vol. 1. pp. 88, 39. 
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this respect the law difTers to some extent from that of Sect 67. 
England, where hy a rule of the common law, when a in England 
statute provides no express penalty for contravention, such ^oiTnot 
contravention is punishable as a misdemeanour.^ In Scot- always recog- 
land, no such rule obtains. On the contrary, where in the ^ j^ 
course of criminal proceedings it appears that the case Scotland, 
raises a mere question of civil right, it should either be 
dismissed, or sisted to allow of the fact being clearly 
ascertained.* A civil remedy should be available for the 
redress of every civil wrong,* and accordingly, in Scotland, 
" there is hardly any combination of circumstances, and no 
involution of conflicting claims either of right or of stcUv^, 
which may not be explicated in the Court of Session by 
means of an action founded on the special circumstances of 
the particular case, and concluding for the proper legal 
remedy or redress." * 



68. In the case of a sale by auction — Sect. 68. 

(1.) Where goods are put up for sale by auction in -Auction 
lots, each lot is primft facie deemed to be the subject 
of a separate contract of sale : ^*^ 

(2.) A sale by auction is complete when the 
auctioneer announces its completion by the fall of the 
hammer,^^ or in other customary manner. Until such 
announcement is made any bidder may retract his 
bid: 

(3.) Where a sale by auction is not notified to be 
subject to a right to bid on behalf of the seller, it 
shall not be lawful for the seller to bid himself or to 



^ Stephen's Digest of Criminal Law, Srd ed., p. 87. 

* Macdonald on Criminal Law, 8rd ed., p. 526. 

' *' It wonld import us little that rights belonged to ns, or that persons 
stood obliged to us, if there were no method by which we might make those 
rights effectual and attain the enjoyment of our property, or compel those 
who stand bound to us to perform their obligations. ' — Ersk. iv. 1. 1. 

* Beirs Law Did,, voce "Action." 
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Sect. 68. employ any person to bid at such sale, or for the 
auctioneer knowingly to take any bid from the seller 
or any such person : Any sale contravening this rule 
may be treated as fraudulent by the buyer : ^^^ 

(4.) A sale by auction may be notified to be subject 
to a reserved or upset price/''^ and a right to bid ^'^ 
may also be reserved expressly by or on behalf of the 
seller.<^> 

Where a right to bid ^^ is expressly reserved, but 
not otherwise, the seller, or any one person ^^ on his 
behalf, may bid at the auction. 

Notes. 

(a) '' Cantrad of sale," Defined Sects. 1 and 62 (1). As to 
each lot being the subject of a separate contract, see Couston, 
Thomson, and Co. v. Chapman^ (1872); Emmerson v. Hedis'^ 
(1809). 

(b) " Fall of the hammer," See Com. infra. 

(c) Not lawful for seller to bid. See Com. infra, p. 265. 

(d) " Upset price." The words " or vpset " were inserted in the 
bill on a suggestion from Scotland. 

{e) ^^ Right to bid." This has nothing to do with "reserved 
price." If the right to bid is reserved, the seller or his repre- 
sentative may bid as often as he pleases. 

(/) "Any one person." See Com. infra, p. 265. 



Law of Scot- 
land modified. 



. Betracting 
-bid. 



Commentary. 

T^ie law, or at least the practice, of Scotland is altered 
by this section in two particulars — 

1. It is provided [Sub-sect. (2)] that until the fall of 
the hammer, any bidder may retract his bid. This is con- 
sistent with the English principle that an offer may be 
withdrawn at any time before acceptance, even where the 
offerer specially agrees to keep it open for a specified time, 
it being held that there is no "consideration" for the 



10 Macp. H.L. 74. 



> 2 Taunt 88. 
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engagement to continue the offer till the expiry of the time Sect 68. 
mentioned.^ In Scotland, effect is not given to the doctrine 
of " Consideration," ^ and therefore the offer is held to subsist 
in terms of the arrangement, provided the offerer " continues 
alive and capable of consent at the time of acceptance."^ 
In regard to auction sales, the rule in Scotland has been in 
conformity with an interpretation of the Eoman law which 
is thus expressed by Moyle : " If the intention is that the 
highest bidder is to have the goods without reference to the 
relation between the amount of his bid and their real value, 
then the vendor is the proposer, and the contract is con- 
cluded by the making of the last bid, each bid being an 
acceptance conditional on no higher bid being made. . . . The 
best authorities on the Civil Law . . . seem to be in favour 
of the view that, in the absence of evidence of a contrary 
intention, each bid or offer is to be deemed to be withdrawn 
or to lapse as so(m as a higher hid is made, so that the 
vendor can accept no bid except the highest. ... It also 
seems to be very generally held that, even where a bid is a 
mere offer and not a conditional acceptance, t^ camtot he 
retracted, and this is explained by assuming a tacit 'pactum 
de emeruio' or an implied undertaking that it shall not be 
withdrawn." * 

2. The right of a seller to bid by himself or by any one Right of seUer 
person on his behalf, provided such right is expressly 
reserved, is a novelty in the law of Scotland.^ The 
distinction, however, need not be put on higher ground 
than that of practice, for if sufficient intimation be made of 
the intention of the seller to bid by himself or by another, 

1 Cooke V. Oxley{179Q), 8 T.R. 653 ; DicJcirwm v. Dodda (1876), 2 Ch. 
D. 468. 

• Law V. Hwinphrey (1874), 3 Ret 1192. 
' Bell's Com, i. 844 ; Bell on Sale, pn. 88, 88. See as to the English 

doctrine of ** Consideration," Appendix III. post, p. 841. 

* Moyle's SaZe in the Civil Law^ pp. 167-169. The English rule was 
affirmed in PayTie v. Cave (1789), 8 T.R. 148 and JFarlow v. Harrison (1858), 
1 E. & £. 295. 

' It was held in a Sheriff Oourt case, that the seller may bid if he merely 
holds the goods in security and has not the radical right — Mendry v. NeioUm^ 
Bennie, and Co, (1874), Sh. Ct. Airdrie, Guthrie's Sel Gas. 1st ser. 529. It 
is submitted, however, that there is no good reason for this distinction. The 
rule undoubtedly applies to trustees and other fiduciaries, and, a/artiori, it 
should apply to a seller having a direct personal interest. 



to bid. 
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Seet 68. there is no reason why the Court should reduce the sale as 
Opposed to fraudulent. But such intimation is so opposed to Scottish 
Scottish usage, ^gj^g^ ^^^ fg^ bidders would be likely to oflTer, and in the 
form here suggested, it is quite unknown in Scotland. The 
object aimed at is usually attained by fixing an upset price. 
It is not likely that even the express statutory sanction 
given by this section to a bid by the seller or by one person 
on his behalf, will render such procedure general in Scot- 
land. There is no provision in the Act for the identifica- 
tion of the seller or of the person empowered to bid on his 
behalf, and strangers are not likely to offer without knowing 
distinctly by whom the reserved power is to be exercised. If 
the competition lies between a hond-fde offerer, and a person 
who is known to be empowered to exercise the reserved bid, 
the purpose would seem to be at lea^t as well served by the 
Scottish practice of an upset price. In any event, the 
Court will, no doubt, take care that the reserved bid is not 
sanctioned without ample proof that the intention to 
exercise it is clearly made known to all intending offerers. 
The rules of the law of Scotland as to the illegality of any 
unfair means to enhance the price are well established, and 
are at least quite as strict as the English rules, even in 
their recent sterner developments.^ 



Seet 69. 69. In Scotland where a buyer ^*^ has elected to 

accept ^^ goods which he might have rejected/^^ and to 

^ In England, a different rule seems to have prevailed in equity and at 
common law. Formerly, in equity, the seller mignt empl^ one person to bid 
without expressly intimating his intention to do so. So lar as sales of land 
were concerned, this was altered by the Sale of Land by Auction Act 1867 (30 
k «31 Vict. c. 48), which made puffers illegal, alike in Courts of law and of 
equity, except under conditions akin to those of the present section. It is 
practically the rule of the Act referred to, which is now extended to the sale 
of goods. As to the law of Scotland, see M. P. Brown on ScUe^ p. 578 et seq. ; 
More's Stair, p. 91, notes ; Ivory's Erskine, p. 689, note ; Bell's Prin,, Sects. 
130-182, and the following cases— (Tre^ v. Steuxirt (1753), Mor. 9560; 
Mv/iray v. McLcwtuin (1783), Mor. 956 ; Cree v. Durie (1st December 1810), 
F.C. ; Andersen v. Stewart (16th December 1814), F.C. ; Faulds v. Corbet 
(1859), 21 D. 587 ; Shull v. Quthrie^s Trustees (1874], 1 Ret 1083 ; Strachan 
y. AuJd (1884), 11 Ret 756. As to intimation of the conditions of sale and 
its effect upon the bidders, see Hain v. Laing (1853), 15 D. 667 ; Christie v. 
Hunter (1880), 7 Ret. 729 ; ModxUmcUd and Fraser v. Henderson (1882), 10 
Ret 95 ; WTiiU and Co. Ltd, 7, DougheHy (1891), 18 Ret 972. 
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treat a breach of contract as only giving rise to a ^^^ ^^- 

Paymbnt into 

claim for damages/*^ he may, in an action ^*^ by the court in 
seller^"^ for the price/-^^ be required, in the discretion when breach 
of the court^^ before which the action depends, to mallbgbd. 
consign or pay into court the price of the goods, or 
part thereof, or to give other reasonable security for 
the due payment thereof.^^ 

Notes. 

(a) " Buyer "— " sc/^." Defined Sect. 62 (1). 

(6) ** Elected to accept^ Formerly the buyer in Scotland had 
no right of election. His claim for damages in respect of the 
seller's breach depended on his having timeously rejected the 
goods and repudiated the contract. Now, he has the alter- 
native remedies of rejection or damages. See Com., Sect. 11 
ante^ p. 52. 

(c) " Might have rejected^ The buyer's right of rejection is 
expressly reserved by Sect. 11 (2), but the rejection must be 
timeous. See also Sect 58 (5). 

{d) " Claim for damages^' The buyer has now the option of 
retaining the goods and treating the seller's failure '^ as a breach 
which may give rise to a claim for compensation or damages " 
[Sect. 11 (2)]. 

{e) *^* Action' includes in Scotland condescendence and claim 
and compensation " [Sect. 62 (1)]. Formerly the price might 
be sued for in ScotLaind whether the property had passed or 
not. See Com., Sect. 49 ante, p. 235, and compare Sects. 49, 
60, 67, and 61 (2). 

(/) ''Price.'* See Sects. 8 and 9 arUe, pp. 35, 41. 

(^) "Court" No definition is given or required. The 
common law jurisdiction in actions of sale is maintained. See 
Sect. 61 (2). 

(h) Discretion of Court, in Scotland, to order consignation. See 
Com. infra. 

Commentary. 

The provision of this section is intended to guard against 
the abuse of the alternative remedy given to the buyer by 
Sect. 11 (2). It may be said that according to the law of Power of 
Scotland (diflTering from that of England) it was always Scotland before 
within the discretion of the Court to order consignation, the Act 
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Sect 69. *' The English Courts will not order money to be brought 
into Court upon anything short of a distinct admission of 
the party that the money is owing from him/ and the 
reason of the rule is very obvious, for, were it otherwise, the 
Court might have to hear the whole cause twice over, upon 
the motion for bringing in the money, and, again, upon the 
final hearing. ... No such rule is propounded in Scotland. 
If the Court is satisfied, quovis modo, that a sum will ulti- 
mately be payable, it makes the order which it judges will 
best secure the fund for the party to whom it is payable." * 
The common-law right of the Scottish Courts to call for 
consignation was, however, by no means clear, and it was 
sometimes practically negatived. Thus in Findlay v. 
Donaldson^ (1846) the Court of Session ordered consigna- 
tion, but the House of Lords reversed, holding that " there 
was not a sufficient medium condudendi whereupon they 
might have proceeded in the exercise of their discretion." * 
In this case. Lord Campbell said : " It is a rule, and a very 
salutary rule in the Courts of England, that they will not 
order money to be paid into Court unless there be a clear 
admission of the money being in the hands of the party. 
. . . But, though such is the law and practice of England, we 
do not by any means say that that law and that practice 
shall be adopted in Scotland, though we have great reason 
to regret that no rule of the kind does prevail there, and 
that it is a mere matter of discretion in each particular 
case." * The Courts in Scotland have hitherto, rarely, if 
ever, called for consignation in ordinary actions for the 
price of goods supplied. The express power here given is 
therefore a suggestion for guidance, as well as a warrant for 
procedure. 

Sect 60. 60. The enactments mentioned in the schedule to 

rbebal. ijj^jg ^^^ ^^ hereby repealed as from the commence- 

1 Jiichardaon v. Bank 0/ England (1888), 4 Myl. k Cr. 165. 
^ Per Lord Brougham {obiier) in Findlay v. Donaldson (1846), 5 Bell's 
App. 105 at p. 118. ' 5 Bell's App. 105. 

^ Per Lora Brougham, 5 Bell's App. at p. 121. 
• 5 Bell's App. at p. 124. 
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ment of this Act ^"^ to the extent in that schedule Sect 60. 
mentioned.^^ 

Provided that such repeal shall not affect anything 
done or suffered, or any right, title, or interest 
acquired or accrued before the commencement of this 
Act, or any legal proceeding or remedy in respect of 
any such thing, right, title, or interest/""^ 

Notes. 

(a) CommencemerU of Act. The Act came into operation on 
1st January 1894 (Sect. 68), although it did not receive the 
royal assent till 20th February 1894. It is therefore retrospec- 
tive in its operation. See Note, Sect. 68 post, p. 289. 

(b) The schedule repeals Sects. 15 and 16 (commonly cited 
as Sects. 16 and 17) of the English Statute of Frauds, but does 
not repeal the corresponding section of the Irish Statute of 
Frauds.^ Nothing in the Act is to affect any enactment relat- 
ing to the sale of goods which is not eocpressly repealed [Sect. 61 
(3)]. The omission to repeal the Irish Statute seems an over- 
sight. 

(c) Compare this proviso with Sect. 38 of the Interpretation 
Act 1889.2 



61. — (1.) The rules in bankruptcy ^*^ relating to Sect. 61. 
contracts of sale shall continue to apply thereto, not- savinob. 
withstanding anything in this Act contained. 

(2.) The rules of the common law,^^ including the 
law merchant/*"^ save in so far as they are inconsistent 
with the express provisions of this Act, and in 
particular the rules relating to the law of principal 
and agent ^*^ and the effect of fraud, misrepresenta- 
tion,^'^ duress or coercion,^-^^ mistake, or other invali- 



1 7 William III. c. 12, Sect 13 (Irish Statutes). 
« 62 & 68 Vict c 68. 
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Sect 61. dating cause,^^ shall continue to apply to contracts 
for the sale of goods. 

(3.) Nothing in this Act or in any repeal effected 
thereby shall affect the enactments relating to bills of 
sale,^^ or any enactment relating to the sale of goods 
which is not expressly repealed by this Act/^ 

(4.) The provisions of this Act relating to contracts 
of sale do not apply to any transaction in the form 
of a contract of sale which is intended to operate by 
way of mortgage, pledge, charge, or other security.^-^ 

(5.) Nothing in this Act shall prejudice or affect the 
landlord's right of hypothec or sequestration for rent 
in Scotland.^^ 

Notes. 

(a) *' JRuZes in bankruptcy.*^ Among the rules in bankruptcy 
saved by this sub-section, is the statutory reputed ownership 
provided by Sect 44 of the English Bankruptcy Act of 1883.* 
See Com., Sect. 17 ante, p. 83. In Scotland, reductions at com- 
mon law or under the Acts 1621,* 1696,^ or 1856* are preserved. 
This and the two following sub-sections are framed on the model, 
and for the most part in the language, of Sect. 97 of the BiUs of 
Exchange Act 1882.^ 

(b) " Bides of the convnum law" Where the common law of 
England and Scotland differs, occasional complications may be 
expected, as in Talisker DisHUery v. Hamdyn and Co.^ (1893), 
Affd. H. of LJ (1894). 

(c) "Law merchant" "There is no part of the history of 
English law more obscure than that connected with the common 
maxim that the law merchant is part of the law of the land." ^ 

1 46 & 47 Vict c 62. » 1621, c 18. » 1696, c 6. 

^ 19 ft 20 Vict c 79. As examples of redactions affecting the sale of 
goods, see Wright v. MitcheU (1871), 9 Macp. 516 ; Ghurlay v. ffodge (1875), 
2 Ret. 788, and other cases in Appendix II. iii. (6) and iii. (7). 

» 45 & 46 Vict c. 61. • 21 Ret 204. 

' 21 Ret H.L. 21. In consequence of this judgment an Act was imme- 
diately afterwards passed to amend the Scottish Law of Arbitration (57 & 58 
Vict c. 18). 

^ Blackburn, p. 817. See sketch of the history of the law merchant in 
England, Blackburn, pp. 817 et aeq., also Bell's Com,, Preface, p. xL A more 
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(c?) Principal and agent" See generally on this subject in its Sect 61. 
relation to the sale of goods, Bell's Cam., 7th ed. i. 458-460 and 
editor's notes ; also Brydon v. Muir'^ (1869) ; AOiya v. Bv^chanan 
and S<m^ (1872) ; Stewart, Brown, and Co. v. Biggart and Fulton^ 
(1893). 

(e) Fraud, misrepresentation, mistake. See Com. infra. 

(/) Dwress or coercion. In Scotland called " force," with which 
" fear '' is usually conjoined. See authorities noted below.^ 

(g) " Other invalidating cause," Such as illegality or impossi- 
bility. See Sect. 11 (3). 

(A) ''BiUs of sale," See Com., Sect 17 amie, p. 84. 

(») Enactments not repealed. E.g. Sect 13 of the Irish Statute 
of Frauds.^ See note {b), Sect 60 arUe, p. 269. Many Acts 
make special provision as to the sale of goods of a particular 
class or description, e.g. chain cables and anchors,^ food and 
drugs,^ explosives,® poisons,^ goods under a trade mark,^^ goods 
sold by weight or measure,^^ and fertilisers and feeding stT:^s.^2 

{j) Mortgage, pledge, etc. See Com. infra, p. 276. 

(jc) Landlord's hypothec in Scotland. This sub-section re-enacts 
Sect 4 (now repealed) of the Scottish Mercantile Law Amend- 
ment Act 1856.^* The original provision formed a qualification 
of the purchaser's right, under Sect 1 (also now repealed) of the 
Mercantile Law Amendment Act^ to demand delivery as against 
the seller's creditors. An ordinary creditor of the seller could 
not, under the Act, prevent delivery to the buyer upon payment 
of the price, but the right of a landlord in virtue of his hypothec 
was superior to that of the buyer. Similarly, under this Act, 
though the property in goods sold has passed to the buyer, his 
right must yield to that of the seller's landlord where hypothec 
exists. 

Commentary. 

Fraud. — Bell, following the civilians and Pothier, die- Effect of fraud 
tinguishes between fraud quod causam dedit contra^ctui, and ^^^^f 

sale. 

extended history by Master Macdonell will be found in his introduction to the 
10th ed. of Smiths Mercantile Law, p. Iziii. et seq., and another by Mr. 
Thos. E. Scmtton in his ElemenU of Mercantile Law, pp. 1-89. 

» 7 Macp. 586. « 46 Sc. Jur. 16. » 21 Ret 293. 

* Stair, L 9. 8 ; Ersk. iii. 1. 16, iv. 1. 26 ; BelFs Com, i. 814-315 ; Bell's 
iViTL, Sect 12 ; M. P. Brown, p. 395 et seq. See also Pollock on CotUraet, 
6th ed. p. 576 et seq, ^7 William III. c. 12 (Irish Statutes). 

• 84 & 85 Vict c. 101, Sect 7 ; 87 & 88 Vict c. 51. 

' 88 & 89 Vict c. 68 ; 42 & 48 Vict c. 80. « 88 Vict c. 17. 

» 81 & 82 Vict c. 121, Sect 17 ; 82 & 38 Vict c. 117, Sect 8. 
10 60 k 61 Vict c. 28. " 41 k 42 Vict c. 49. 

» 56 & 67 Vict c. 65. " 19 & 20 Vict c. 60. 
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Sect 61. fraud quod twnJtwm in contractum inddit. " Fraud," he 
says, " of the former kind annuls the contract ; fraud of the 
latter species gives only an action for restitution or 
damages."^ But the contract, even though induced by 
fraud, is not ipso jure void. It is only voidable db initio at 
the instance of the person defrauded.^ Dolus dans causam 
contrdctui is what English writers call material fraud, and 
it is only material fraud which gives a remedy.* Where 
the fraud is material, the defrauded person may avoid the 
contract provided he can give restitutio in integrum, or he 
may, in his option, claim damages, even though matters are 
not entire.* 

The idea of " legal fraud '* or " frapd at law," as some- 
thing intermediate between bona fides and wjola fides has 
been clearly negatived. " I do not understand legal fraud," 
said Lord Bramwell, L. J. " To my mind it has no more 
meaning than legal heat or legal cold, legal light or legal 
shade. There never can be a well-founded complaint of 
legal fraud or of anything else, except where some duty is 
shewn and correlative right, and some violation of that duty 
and right." ^ "Fraud," said Lord Herschell, "is proved 
when it is shewn that a false representation has been made 
(1) knowingly, or (2) without belief in its truth, or (3) 
recklessly, careless whether it be true or false. . . . The 
third is but an instance of the second, for one who makes a 
statement under such circumstances can have no real belief 
in the truth of what he states. To prevent a false state- 



1 Bell's Com. i. 262 ; BelFs Prin., Sect. 18. See also Pothier, Oblig., No. 
31. 



* " It is a settled rule that a contract obtained by fraud is not void, bat 

if ne does s< 
)rd Campbe 
KayaZ BrUish Bank {Mixer'a Case) (1859), 4 De G. & Jo. 575 at p. 686, 



ned by 

that the party defrauded has a right to avoid it, if ne does so while matters 
can be replaced in their former position." — Per Lord Campbell, L. C, in Be 



quoted and adopted by Lord Chelmsford, L. C, in Western Bank of SeoUand 
V. Addie (1867), 5 Macp. H.L. 80 at p. 84. See also HovMsvjorth v. Gity of 
Glasgow Bank (1880), 7 Ret. H.L. 63. 

' Leake on Contra^, 8rd ed. p. 313. 

* stair, i. 9. 14, iv. 35. 19 ; Ersk. iii. 1. 14-16, iv. 1. 27 ; Bankton, L 10. 
64-65 ; M. P. Brown, p. 404 et seq. See Oourlay, etc, v. fVaU (1870), 9 
Macp. 107. 

» In JFeir v. Bell (1878), 3 Ex. Div. 238 at p. 248. The above passage 
was referred to and approved by Lord Herschell in Derry v Peek (1889), 14 
App. Gas. 337 at p. 872. 
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ment being fraudulent, there must always be an honest belief Seot 61. 
in its truth. ... If fraud be proved, the motive of the 
person guilty of it is immaterial. It matters not that 
there was no intention to cheat or injure the person to 
whom the statement was made." ^ 

Where an owner of goods entrusts them to another who Goods fraudu- 
fraudulently sells them, it will depend upon the nature of j^^s^^^ot the 
the trust whether the property in the goods passes to a ^ru® o^^«- 
land'Jide buyer. "There must have been on the part of 
the original owner a consent to sdl — not merely to yield 
up possession on some causa not capable, even when 
followed by delivery, of passing the property.* 

In Scotland, mere acceptance of goods by an insolvent old Scottish 
was at one time deemed constructive fraud, entitling the *^^^^'*"'*®- 
seller to reduce the contract and annul the effect of 
delivery.* This was varied in 1736 by the Court fixing 
three days prior to actual stoppage as a period during 
which there was a legal presumption of fraud.* The rule 
intra triduum was, in turn, abolished by a House of Lords 
decision in 1790,* and, in its place, stoppage in transitu was introduction 
introduced into Scotland. It was established by the last- Ji^^^. 
mentioned case that mere insolvency, apart from other 
circumstances, does not prevent a man from carrying on 
business and endeavouring to retrieve his losses, and that 
the acceptance of goods within a certain period of stoppage 
affords no special presumption of fraud, though it may be 
an element in the general proof® 

^ In Derry ▼. Peek (1889}, 14 App. Cas. 337 at p. 374. According to Sir 
Frederick Pollock, the case of Derry v. Peek decides that *' there is no general 
duty to use any degree whatever of diligence in ascertaining facts as Satinet 
from hare belief, in making positive statements intended ror other people to 
act on" — CorUract, 6th ed. p. 504, note. Sir Frederick elsewhere speaks 
of the Directors' Liability Act 1890 (53 k 54 Vict c 64) as providing '' a 

?artial and clumsy remedy for the mischievous consequences of Derry v. 
eek '*—Co7Uracty 6th ed. p. 533, note. 
2 Bell's Cam. 7th ed. i 261, Lord M'Laren's note. 

> See Ptince v. Pallat (1680X Mor. 4982, and other cases in Appendix IL 
II. (10) and III. {7) post, pp. 319, 328. 

* Inglis V. Hayal BaiUe (1736), Mor. 4937. 

• Jaffrey, etc v. Allan, SttwaH, and Co. (1790), 3 Pat App. 191. 

< See Bell's Com. i. 265, and cases in Appendix II. 11. (10) and iii. (7) post, 
pp. 319, 328. Carnal and Co. v. Shepherd (1776), 2 Pat App. 399, was a 
case of sale set aside on the ground of fraud by an insolvent See Lord 
Mansfield's remarks, 2 Pat App. at p. 462. As to whether it was necessary 

T 
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Sect 61. 

Effect of fraud 
in Scotland. 



Misrepresenta- 
tion and 
mistake — 
Divergent 
rules of law 
and equity 
in England. 



Under the former law of Scotland the buyer had no 
claim for damages if he retained goods which he was entitled 
to reject. Where, however, the contract was fraudulent, the 
current of authority was to the effect that he might, if he 
pleased, retain the goods and yet claim damages.^ 

" Misrqfresentation and mistake^' — The law in England 
on this subject is involved with questions of law and equity, 
under rules which do not appear to run on the same lines. 
The doctrine of " Consideration," which does not apply to Scot- 
land, also enters largely into the question whether the mis- 
representation is of such a character as to justify rescission 
of the contract. " At law," said Lord Blackburn, " where 
there has been an innocent misrepresentation or misappre- 
hension, it does not authorise a rescission, unless it is such 
as to show that there is a complete difference in substance 
between what was supposed to be, and what was, taken, so 
as to constitute a failure of consideration. . . . The diiBB- 
culty in every case is to determine whether the mistake or 
misapprehension is as to the substance of the whole con- 
sideration, going, as it were, to the root of the matter, or only 
to some point, even though a material point, an error as to 
which does not aflfect the substance of the whole considera- 
tion." * It would seem that at law, even a material mis- 
representation did not justify repudiation, but that in equity, 
the contract might be rescinded, even in the absence of such 
deceit or fraud as would found an action of damages against 
the wrongdoer. "When rescission is claimed, it is only 
necessary to prove that there was misrepresentation ; then, 
however honestly it may have been made, however free 
from blame the person who made it, the contract having 
been obtained by misrepresentation cannot stand." * 



to establish fraud at the date of the contract, or merely at the date of delivery, 
see Inglis v. Hayal Bank (1736), Mor. 4987 ; JVaU ▼. Findlay (1846), 8 D. 
529. As to the effect of fraud on the part of a clerk of the seller in making 
out false returns of the Falue of a business without the seller's knowledge, and 
without pecuniary advantage to himself, see Edinburgh United Breweries, 
Ltd, V. NichoUon'a Trustee (1898), 20 Bet 681 ; Affd. (1894), 21 Ret. H.L. 10. 

^ See Com., Sect 11 anle, p. 55. 

* In Kennedy v. Panama Mail Co. (1867), L.R. 2 Q.B. 580 at p. 587. 
See as to ''Consideration " Appendix III. post, p. 841. 

' Per Lord Herschell in Derry v. Peek (1889), 14 App. Ou 887 at p. 859. 
See also Lord Bramwell to the same effect at p. 847. 
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In Scotland, misrepresentation and mistake are included Sect. 61. 
in the phrase " error in essentialibvs." In Stewart v. Kennedy ^' Analogous 
(1889-90) it was strongly urged on the authority of a Ja^d^oVm 
passage in Bell's Principles^ that it was sufficient for reduc- esaentiaiibtis. 
tion that the contract was founded on "error in substantials 
whether in fact or in law, provided reliance was placed on 
the thing mistaken ; " ^ but, in the Court of Session, Lord Dicta in 
President Inglis pointed out that " if this plea were listened ^^^J* 
to, every litigant who is unsuccessful in a question as to 
the construction and effect ... of a contract, would at 
once have the remedy of reducing the contract which he 
had deliberately made and afterwards persistently miscon- 
strued."* In the House of Lords, Lord Herschell quoted 
these words with approval,* and said in regard to the 
passage from Bell, that the fact that "no case can be 
pointed to in which the Courts have given relief upon the 
ground under consideration," satisfied him that it could not 
be the law of Scotland.* Lord Watson put the matter 
thus : " In the case of onerous contracts reduced to writing, 
the erroneous belief of one of the contracting parties in 
regard to the nature of the obligations which he has under- 
taken will not be sufficient to give him the right [to 
rescind], unless such belief has been induced by the repre- 
sentations, fraudulent or not, of the other party to the 
contract."* Again, in Menzies v. Memies'^ (1893), Lord MemUsv. 
Watson said in regard to error, that it " becomes essential *'''**^" 
whenever it is shown that, but for it, one of the parties 
would have declined to contract. He cannot rescind unless 
his error was induced by the representations of the other 
contracting party or of his agent, made in the course of 
negotiation, and with reference to the subject matter of the 
contract. If his error is proved to have been so induced, 
the fact that the misleading representations were made in 
good faith, affords no defence against the remedy of 
rescission." ® 

1 C. of S. 16 Ret 857 ; Alfd. 17 Ret. H.L. 26. 

« Beirs /Vin., Sect 11. » 16 Ret at p. 866. 

* 17 Ret H.L. at p. 27 » Ibid, 

• 17 Ret H.L. at p. 29. ' 20 Ret H.L. 108. 

8 20 Ret H.L. at p. 142. See also fTooda v. Tulloeh (1893), 20 Ret 477, 
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Sect 61. 

Sale or 
security. 

Law of 
Scotland un- 
settled by 
M*Bain v. 
Wallace. 



Sub-section (4), excluding mortgage, pledge, etc., from 
the operation of the Act, opens up the question of the rela- 
tion between sale and security. In Scotland, the law on 
this subject has been unsettled in recent years by the 
House of Lords judgment in MBain v. Wallace^ (1881). 
Previously to that case, it was scarcely disputed ''that no 
security over moveables was effectual without possession. 
The security might belong to one or other of two 
different categories. It might be an ex- fade absolute 
transfer of proprietory right, as in Hamilton v. Western 
BanJc^ (1856), in which case it would, on the principle of 
retention, carry future advances as well as those present and 
past ; or, it might be an ordinary security for a present 
advance or for a specific existing debt. But in either case, 
a complete transfer by actual or constructive delivery to 
the security holder, was essential.* The special relaxation 

where Lord Kyllachy (Ordinary) said : '* The error alleged was as to certain 
qualities of the subject which it is impossible to assert were either expressly 
or tacitly essential to the bargain " (p. 479). In Edinhurgh United Breweries^ 
Ltd,y. Nicholson's Trustee (1893), 20 Ret 581 ; Affd. (1894), 21 Ret. H.L. 10, 
misrepresentatioii was alleged and founded on, but the question ultimately 
turned upon the pursuers' title to sue. ^ 8 Ret. 860, Aff. 8 Ret. H.L. 106. 

^ 19 D. 152. "So far as I am aware, the practice of making advances on 
the security of a conveyance ex facie absolute qualified by a back letter, is not 
known in England, although well known in Scotland, and attended, accord- 
inff to the law of Scotland, with certain well-known consequences. On the 
other hand, the practice of taking an ordinary securi^ title for future 
advances, as is done in England, cannot effectually be done m Scotland at all." 
—Per Lord Trayner in National Bank v. Union Bank (1885), 18 Ret at p. 
407. See also oninion of Lord President Inglis (18 Ret at p. 409), which 
was afterwards cnaracterised by Lord Halsbnry, L. C, in the appeal as **an 
interesting historical retrospect " (14 Ret. H.L. at p. 1). The doctrine of 
Hamilton v. Western Bank was much discussed in Alston's Trustees v. Boyal 
Bank (1893), 20 Ret 887, and was referred to in the recent case of Henderson 
and Co, v. StewaH and Others (1894), 32 S.L.R. 120. A valuable rfyunU 
and criticism of cases affecting retention for debts subsequently contracted, 
will be found in Professor More's Lectures^ vol. i. 405, 410. 

' Heritable Securities Investment Association v. JFingate's Trustee (1880), 
7 Ret 1094. See also Coioan v. Spence (1824), 3 Sh. 28 (N.E. 42) ; fFighl 
V. Forman (1828), 7 Sh. 177. " The law of Scotland does not recognise such 
a security as this, and no stipulation or contract between the parties can 
create such a security in competition with the rights of creditors. . . . The 
written contract here is a mere device, by means of which it is sought to hide 
the real nature of the contract, and to change its name without altering its 
nature." — Per Lord GifTord in Cropper v. Donaldson (1880), 7 Ret. 1108 at p. 
1114. This, however, was a case of hire-purchase, where the price was secured 
by means of a condition suspending the passing of the property, and, in sub- 
sequent cases such circumstances were held to amount to actual sale, and not 
merely to security, e.g, Murdoch and Co. Ltd. v. Oreig (1889), 16 Ret. 896. 
See Com., Sect 17 anU, p. 83. 
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in favour of sale, introduced bj the Scottish Mercantile Law Sect. 61. 
Amendment Act of 1856,^ was not supposed to apply to a Effector 
transaction which, though in the form of a sale, was really La^J^Amend- 
a security. Hence, in W Bain* a Case which related to the mcnt Act. 
transfer of a ship on the stocks in virtue of agreements 
which, taken together, amounted to a security, the attention 
of the Court of Session was exclusively directed to the 
question of constructive delivery. On the authority of the 
old case of Simpson v. Duncanson's Creditors^ (1786) the Simpson y,^ 
Court found itself in a position to sustain the transaction o^tdii^^ 
as one in which the property had passed by means of the 
only delivery of which the subject was capable. The 
Mercantile Law Amendment Act was never once referred 
to, either in argument or in the opinions of the judges. But, Reasoning of 
in the House of Lords, it was all the other way. The case ^^^^ 
which had held undisputed sway in Scotland for a century M'BomCb 
was doubted, and the judgment of the House was founded ^^*" 
entirely upon the Mercantile Law Amendment Act. The 
difficulty as between sale and security was got over by sup- 
posing the security to be something collateral to the sale, 
much in the same way as an English warranty is collateral 
to the contract while not forming part of it. Lord Selbome LordSelborne. 
said : " The statute does not say that, there being a sale, 
that is to be taken out of the operation of the statute, 
because the parties may have some further contract, or 
agreement, or understanding inJter se, with regard to the 
subject of the sale."* Lord Blackburn doubted if the Lord Black- 
alleged security had ever been reduced to a contract, or ^™' 
amounted to more than a moral obligation qualifying the 
absolute character of the sale, but, he said, " Supposing there 
was a completed collateral contract, ... a binding, legal, 
and enforceable contract that this should be a security, I do 
not see the slightest ground for saying that that undoes the 
effect of the Mercantile Law Amendment Act" * 

These dicta cannot have been intended to throw doubt Contradictory 
on the well-established rule of Scots law that possession is ^J^o? "* 

: — Lords in Bub- 

M9 & 20 Vict. c. 60, Sects. 1 to 5. sequent case, 

s Mor. 14204. Soe ante, p. 96. 
s 8 Ret H.L. at p. 109. * 8 Ret. H.L. at p. 114. 
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Seet. 61. 



In M'BaitCs 
Com the 
substance of 
the transaction 
not regarded. 



Subsequent 
Scottish 
judgment' . 

AUarCs 
Trustee v. 
Ounn, 



necessary to the constitution of real contracts such as pledge 
or security. On the contrary, a few years later in a similar 
appeal from Scotland, Lord Blackburn said : " I think the 
agreement ... is not an agreement for a sale at all, but an 
attempt to bargain for a pledge or security. A pledge or 
security without delivery of possession, is, I think, not good, 
and though in England a bill of sale under seal having that 
effect may be made, this is not a bill of sale." ^ The dis- 
turbing element in MBain's Case is that the grounds of 
judgment suggest that it is not necessary to look to the 
whole transaction to ascertain whether it is in its essence a 
security, and that it is sufficient if a form of a sale is 
adopted, and documents granted which would per se establish 
a sale if unqualified by *' collateral agreements." * The 
application of the Mercantile Law Amendment Act to such 
circumstances, was, in effect, applying to a security a relaxa- 
tion of the law of possession, which was clearly intended to 
apply to sale alone. 

It is not surprising that this interpretation should have 
been adopted in Scotland. In Allan and Co's Trustee v. Chinn 
and Co? (1883) the Court of Session held that the Mercan- 
tile Law Amendment Act applied to goods bearing to be 
sold for a certain sum, but under condition that they were 
to be returned to the seller upon repayment of the amount. 
The so-called seller in this case retained the goods in his 
own possession for ten months, and only gave delivery after 
his sequestration.* Lord Eutherfurd Clark expressed doubt 
as to the judgment, and said : '' I fear great danger to the 
law in cases where parties resort to apparent transactions 
of sale in order to obtain a security which is not tolerated 
by the law of Scotland. I do not think, however, after the 
case of MBain v Wallace that I can differ." ^ Again, in 



1 In Seath and Co, v. Moore (1886), 18 Ret H.L. 57 at p. 61. 

' " If a party should, under pretence of making a sale, in reality make a 
loan, it would merely be considered as a loan, although it were made with all 
the formalities of a sale."— Story on ScUe, Sect 228. 

» 10 Ret 997. 

^ A similar instance of pactum de retrovendendo occurred in LeUta ▼. Park 
and Co. (1866), 8 Macp. 508, but with the veij important difiference that the 
goods were delivered to Uie purchaser at the time of the agreement 

' 10 Ret at p. 1000. 
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Barling v. Wilson's Trustee^ (1887) the case of iPBain v. Sect 61. 
Wallace was cited as an authority in circumstances which Darling v. 
did not necessarily involve the Mercantile Law Amend- ^^^^' 
ment Act.* The subject of sale was pipes which passed 
imder a road. " Delivery of them," said Lord Young, " by 
digging them up, handing them to the purchasers, and then 
replacing them in the ground, would have been ridiculous," * 
and therefore the real ground of judgment was that the 
subject of contract was delivered, so far as from its nature 
it was capable of delivery. If the delivery was effectual, it 
was of no consequence whether the contract was one of sale 
or of security.* It was the groimd of judgment in the 
Court of Session in JIf Bains Case, rather than that in the 
House of Lords, which formed the ratio decidendi, but it 
was the authority of the House of Lords which was cited 
in support. Lord Eutherfurd Clark said : " There is 
admittedly a judgment of the House of Lords against the 
reclaimer. That makes a simple ground of judgment I 
was the Lord Ordinary in the case of iPBain, and am bound 
now to confess that I was wrong in my judgment in it 
While, however, I acknowledge my error, I do not perhaps 
see it so plainly as I should do." * In Idquidaior of West Wtst Lothian 
Lothian Oil Co. v. Mair^ (1892) the question chiefly turned ^a^^'^' 
on whether delivery had been actually given. It was 
decided that the delivery was effectual, and therefore the 
judgment did not require to rest on special privilege arising 
from the transaction being in the form of a sale. But the 
Mercantile Law Amendment Act was founded on and 
sustained, as an alternative ground of judgment, and 
several of the judges were disposed to look upon the trans- 
action as a hondrfide sale, and not in any respect a security. 
Lord Young, who gave the leading opinion, while agreeing 
that the circumstances amounted to an out and out sale, 

1 16 Ret 180. 

* The report bears no reference to the Mercantile Law Amendment Act, 
except in the rubric of the reporter. ' 15 Ret. at p. 184. 

^ '* There is here no doubt as to what the contract was. The object was 
to ffive Wilson a certain sum on security of the pipes, and it was necessary, in 
oroer to do that, that there should be an out and out sale " {delivery f) '^ of 
the pipes."— Per Lord Jus.-Clk. Moncreiff, 16 Ret at p. 183. 

M5 Ret at p. 185. < 20 Ret 64. 
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Sect 61. combated the view that, even if it had been a security, the 
lender's preference was invalid. Referring to MBaiiis Case, 
Lord Young said : " That argument was urged, but it was 
the opinion of this Court and also of the House of Lords, 
that where there was a party who was willing to accommodate 
another by advances of money, and a party desiring to be 
so accommodated by receiving the advances, there was nothing 
to prevent them entering into the relation of buyer and 
seller between themselves by a contract of sale, and that 
without any inconvenience, notwithstanding what the parties 
meant. What they did mean was to create the relation of 
buyer and seller between the borrower and lender, the 
advances being, by that contract, the price of the goods 
which the lender paid, and the goods being, by that contract, 
transferred to him as the buyer. It was held that that 
was perfectly legitimate — that the views of the parties in 
entering into the contract . . . did not prejudice the validity 
and effect of what the parties did. ... To say that that is 
a loan transaction in the form of a sale, is language which 
may be criticised, but is good and convenient enough so 
long as it is quite understood It is meant that the parties 
intended the relation of buyer and seller to be created by 
that contract of sale, aUJiough the seller did not mean to part 
with all connection wUh the goods, and the buyer had not the 
usv4d intention of keeping them for his own use and enjoyment, 
or of selling them over again at a profit} 

In two recent cases relating to securities over household 
furniture, the Second Division gave opposite decisions upon 
PaUiaon's very similar facta In Pattison's Trustee v. Liston^ (1893) 
^^^ ^' the transaction was in the form of an absolute sale and 
assignation, but there was no sufficient legal delivery, and 
*' it was clear beyond dispute that the transaction was one 
of loan on security." "We are dealing here," said Lord 
Trayner, " admittedly with a security and not a sale. Now 
it is quite certain that an effectual security over moveables 
can only be effected by delivery of the subject of the 
security. Nothing short of delivery will suffice. . . . The 

1 20 Ret 64 at pp. 68, 69. « 20 Ret 806. 
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mere statement that delivery has beeu given, or is hereby Sect 61. 
given, is not delivery nor equivalent to delivery." ^ Lord 
Young dissented, and, consistently with his opinions in the 
cases already referred to, he founded his judgment entirely 
on M'BairCs Casey quoting at length the opinions of Lords 
Selbome, Blackburn, and Watson in support of the view 
that anything in the form of a sale sufiiced to confer the 
privileges of the Mercantile Law Amendment Act, notwith- 
standing a collateral agreement that it was to be only a 
security. The other case referred to was that of Lidddrs LiddeWs, 
Trustee v. Warr and Co} (1893), where Lord Young gave '^^^' 
the leading opinion in favour of the validity of the transac- 
tion, and was in this instance supported by his colleagues 
on the ground " that there was a true sale, and therefore 
that the case of If Bain applied." ^ It therefore becomes 
of importance to observe the facts which, in the opinion of 
the Court, constituted " a trwe sale " in the sense of M Bawls 
Com, These were as follows : — A ptuijy applied to money- 
lenders for a loan of £250, which they agreed to give under 
the following documents, (1) an absolute assignation of 
household furniture bearing to be granted in implement of 
a sale at the price of £250, (2) an agreement by which 
the lenders hired the furniture to the borrower for three 
years at a rent which, in the time specified, fully repaid the 
sum lent with interest, and (3) a back letter signed by 
both lenders and borrower setting forth that the borrower 
was to have the furniture re-assigned to him when the half- 
yearly instalments (called in the lease, rent) were fully paid 
to the lenders. It wafl not disputed that the lenders " never 
had at any time any physical possession of the furniture or 
of the key of the house." "The question is," said Lord 
Young, " whether, and how far, you can impugn a contract 
by showing, by writing or by parole, that the true purpose 
of the parties was a transaction of loan. My opinion is 
that if the parties are acting honestly, and are svA juris, 
and not infringing any rule of bankruptcy law, they are at 



1 20 Ret at p. 813. > 20 Ret 989. 

' Per Lord Rutherfard Clark, 20 Ret at p. 996. 
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Pledgee may 
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true owner 
under contract 
of agency. 



liberty to enter into a contract of sale, though their purpose 
be to give security to one of them — a lender of money — 
which security can be given by that means, and cannot be 
given by pledge. ... It appears to me that it is lawful 
and in the interest of the community that it should be 
possible for the parties to carry out their desire by means 
of a sale. ... It is quite true that it is the general 
doctrine of Scots law that there cannot be a security over 
moveables reteTvta possemoTie. But the law is advancing, 
and the maxim that there can be no security over anything 
that is in the debtor's possession, has sufiTered considerably 
of late years. ... I do not think that the case of MBain 
marked any great advance in the law, but it was an 
advance in what I hold to be the right direction." * 

It remains to consider the effect of the present Act 
upon APBain v. JVcUlace, as interpreted by the foregoing 
cases. The sections of the Mercantile Law Amendment 
Act upon which that judgment was founded have been 
repealed, and in their place, we have now in Scotland the 
English rule of passing the property, which to a large extent 
effects the same object by giving the purchaser of specific 
goods a proprietory right in the subjects of sale. But this 
proprietory right which, so far as Scotland is concerned, is 
entirely due to the present statute, does not extend " to any 
transaction in the form of a contract of sale, which is 
intended to operate by way of mortgage, pledge, charge, or 
other security." It seems clear, therefore, that M'Bain's 
Case is no longer an authority, and that to render any 
security effectual, the subject must be completely delivered 
to the lender or pledgee. 

On the other hand, where goods are pledged and are 
delivered to the pledgee, either physically or by means of a 
document of title, it has been recently held by the House 
of Lords (overruling a judgment of the Second Division of 
the Court of Session) that there is nothing to prevent the 
pledgee re-transferring to the true owner under a distinct 
contract of agency for the purpose of sale. The Court of 



20 Ret at pp. 994, 995. 
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Session judgment proceeded on the ground that, while the Seet. 61. 
pledgee would not have lost constructive possession by 
merely handing the goods or transferring the document of 
title to a third party as his agent for sale, it was otherwise 
where the agent thus appointed happened to be the true 
owner of the goods. In the House of Lords it was held (1) 
that the contract of pledge was entered into in England, 
and fell to be decided by English law where the rule con- 
tended for in the Scottish Court had no place, and (2) that 
the theory ran counter to everyday commercial practice, 
and could not be maintained as a proposition in the law of 
Scotland.^ 



Iktbbprb- 

TATION OP 
TBRMS. 



62. — (1.) In this Act, unless the context or subject Sect 62 
matter otherwise requires, — 

" Action " includes counterclaim and set off, and in 
Scotland condescendence and claim and com- 
pensation : 

"Condescendence and daim'* is the title applied to a 
claim in an action of " multiplepoinding " ( = Eng. "in- 
terpleader"). ** Compensation*' is the Scottish term for 
" set-oflF." « The word " action " chiefly occurs in Part V. 
of the Act — Sect. 49 et seq. 

" Bailee " in Scotland includes custodier : 

This general declaration was inserted in Committee, 
and was intended to supersede the necessity for repeating 
" custodier " along with " bailee." The word " custodier," 
however, has not been deleted throughout the body of 
the Act. See Sects. 18, 19, 20, 41, 43, 46, and 46. 

"Buyer" means a person who buys or agrees to 
buy goods : 

1 Narth- Western Bank, Ltd, v. Pcywter, etc. (1894), 21 Ret 618, Revd. H.L. 
82 S.Ii.B. 245. « Beirs Com. ii. 119. 
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Sect 62. " Contract of sale '' includes an agreement to sell 

as well as a sale : 

See Ck)M., Sect. 1 aiUe^ p. 4. 

" Defendant " includes in Scotland defender, re- 
spondent, and claimant in a multiplepoinding : 

" MvlHpUpoinding " corresponds to an English " inter- 
pleader." 

" Delivery '' means voluntary transfer of possession 
from one person to another : 

Compare definition in Bills of Exchange Act 1882,^ 
Sect. 2. The word " voluntary " is here added, and the 
words *' adual or constructive" which, in the definition re- 
ferred to, are appended to ** possession^" are here omitted. 
"Actual" and "constructive" merely express different 
modes of possession, and are therefore superfluous. It 
is to be noted, however, that delivery itself may be either 
actual or constructive. Thus, it is constructive when 
there is a change of possession without any change of 
actual custody,* e.g. where goods are transferred while 
held by a thiid person [Sect. 29 (3)], or where there is 
symboHcal delivery by transfer of a bill of lading or 
otherwise.* " Possession " is not defined in this Act, but 
a definition is attempted in the Factors Act 1889,^ Sect. 
1 (2). Benjamin calls attention to the difierent mean- 
ings attached to " delivery," '^ but Chalmers suggests that 
it is "more correct to say that a delivery which is 
effectual for one purpose is ineffectual for other purposes. 
For instance, delivery to a carrier generally passes the 
property to the buyer, but does not defeat the right of 
stoppage in transitu, while delivery by the carrier to the 
consignee does defeat that right."® 

1 45 & 46 Vict, c 61. 

' Pollock and Wright on Postessum, p. 46, and p. 72 et seq. 

' As to '* symbolical delivery," see Com., Sect 28 ante, p. 138. 

* 62 & 68 Vict c. 46. 

^ Bemamin, pp. 677 and 768. See also Com., Sect 29 ante, p. 187. 

< Chalmers on Sale of Goods Ad, p. 109. 
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" Document of title to goods " has the same mean- Sect 
ing as it has in the Factors Acts : 

See Com., Sect 26 wnie^ p. 125, and Factors Act 1889, 
Sect. 1 (4). Text in Appendix I. ^s<, p. 297. 

"Factors Acts" mean the Factors Act, 1889/ the 
Factors (Scotland) Act, 1890,* and any enact- 
ment amending or substituted for the same : 
See text of these Acts, Appendix I. ^/, pp. 296, 302. 

" Fault " means wrongful act or default : 
See Sects. 7, 9, and 20. 

"Future goods" mean goods to be manufactured 
or acquired by the seller after the making of 
the contract of sale : 

The same definition is contained in Sect. 6 (1) a'tde^ 
p. 27, and see Com. ai\tt^ p. 30. 

" Goods " include all chattels personal other than 
things in action and money, and in Scotland 
all corporeal moveables except money. The 
term includes emblements, industrial growing 
crops, and things attached to or forming part 
of the land which are agreed to be severed 
before sale or under the contract of sale : 

In the Stamp Act 1891,' the expression used is 
"goods, wares, and merchandise," following Sect. 17* 
of the Statute of Frauds repealed by this Act. " Goodz^^ 
in this and most other statutes, include wares and 



1 62 & 68 Vict c 46. « 63 & 64 Vict. c. 40. 

» 64 & 66 Vict. c. 89, Sect. 111. 

^ In the revised Statutes called Sect. 16. See Schedule to this Act pofi^ 
p. 290, and Appendix III. poA^ p. 848, note. 
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Sect 62. merchandise. "Moveables" in Scotland, correspond to 

" chattels personal " in England, and " corporeal moveables " 
to " chattels personal other than things in action " (choses 
in action). " Things in adion " are equivalent to " incor- 
poreal moveables " in Scotland, and include debts, shares, 
scrip, bills, etc. ** Industrial growing crops*' ^ is the 
Scottish equivalent for " emblements " (fructus industriaks), 
but, possibly, the phrase though added in Committee in 
connection with the adaptation of the bill to Scotland, 
* m&y embrace more than mere *' emblements," and may 
thus extend the scope of the original bill as applied to 
England and Ireland. The word ** emblements " appears 
to apply only to the ordinary produce or crop within the 
year of sowing,* while " industrial growing crops " may 
extend to a class of property which, both in England and 
Scotland, partakes of the nature of both real (heritable) 
and personal (moveable) estate. " There is," says Benja- 
min, " an intermediate class of products of the soil, not 
annual as emblements, not permanent as grass or trees, 
but affording either no crop till the second or third year, 
or affording a succession of crops for two or three years 
before they are exhausted, such as madder, clover, 
teasles, etc."' Questions, in England, on this subject, 
have chiefly arisen in connection with the Statute of 
Frauds, and it is said that *' the law cannot be considered 
as settled."^ The term "industrial growing crops" 
seems, however, to comprehend the class of property 
referred to. 

" Lien " in Scotland includes right of retention : 
See Com., Sect. 89 ante, p. 186. 

" Plaintiff" includes pursuer, complainer, claimant 
in a multiplepoinding and defendant or defender 
counterclaiming : 

Uniformity would have been preserved by inserting 
the words '' in Scotland " before " pursuer," as in the case 
of " defender " supra, p. 284. 

* Erak. ii. 2. 4 ; Bell's Com, L 187, ii. 2 ; Beirs /Viw., Sect. UlZ—OrarU 
V. Smith (1768), Mop. 9661 ; Elder v. Allen (1883), 11 Sh. 902. 

* Per Cur in Graves v. Weld (1888). 6 B. & Ad. 106 ; Stephen's Com., 10th 
ed. ii. 231 ; Williams on Executors, 9th ed. p. 626. 

' Benjamin, p. 126. ^ Benjamin, p. 128. 
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" Property" means the general property in goods, Sect 62. 
and not merely a special property : 
See Com., Sect. 1 arde^ p. 5. 

*' Quality of goods" includes their state or condition : 
See Sect. 14 mk, p. 66. 

''Sale" includes a bargain and sale as well ets a 
sale and delivery : 

See Sect. 1 note (a) ante, p. 2, and CoK. ante, p. 4. 

'* Seller" means a person who sells or agrees to sell 

goods : 
" Specific goods" mean goods identified and agreed 

upon at the time a contract sale is made : 

See Sects. 6, 7, 17, 18, 19. Where the contract is for 
specific goods, it will not be fulfilled by delivery of other 
goods, though of equal or superior quality.^ 

'* Warranty" as regards England and Ireland 
means an agreement with reference to goods 
which are the subject of a contract of sale, but 
collateral to the main purpose of such contract, 
the breach of which gives rise to a claim for 
damages, but not to a right to reject the goods 
and treat the contract as repudiated. 

As regards Scotland a breach of warranty shall be 
deemed to be a failure to perform a material 
part of the contract. 

See Sects. 11 and 58, and Com., Sect. 11 ante, p. 52. 

(2.) A thing is deemed to be done '* in good faith " 

^ Allasm v. JFcUaon (1757), Mor. 14246 ; Thornson Br&rs, v. ThofiMon 
(1885), 13 Ret. 88. 
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Sect 62. within the meaning of this Act when it is in fact done 
honestly, whether it be done negligently or not. 

The same definition forms Sect 90 of the Bills of Exchange 
Act 1882.^ It seems confirmed by the House of Lords 
judgment in Derry v. Peek^ (1889). See Com., Sect. 61 
arde, p. 272. 



(3.) A person is deemed to be insolvent within 
the meaning of this Act who either has ceased to 
pay his debts in the ordinary course of business, 
or cannot pay his debts as they become due, 
whether he has committed an act of bankruptcy or 
not, and whether he has become a notour bankrupt 
or not. 

See Sects. 89, 41, and 44. The Companies Act 1862,8 gect 
80, contains criteria as to when a company is to be 
deemed unable to pay its debts. Insolvency, in the above 
definition, is ^^ practical '* as opposed to " absolute.'^ * 

" Notour bankruptcy " applies only to Scotland. It has been 
created by statute,^ and has been described as " a status 
indicating insolvency of a public or notorious description, 
and having attached to it certain definite legal efiects. 
The notour bankrupt is a person who is not only in- 
solvent, but whose insolvency is made known to the 
public by steps of legal diligence having been taken 
against him for the recovery of debt*' ® Notour bank- 
ruptcy is a pre-requisite of sequestration where the appli- 
cation is at the instance of a creditor, and it is constituted 
by sequestration where the application is at the instance 
of a debtor who is not already notour bankrupt. It is 
also a pre-requisite in the process of cessio bonorum. The 
period within which preferences to particular creditors 
may be reduced, and within which diligences by creditors 

1 45 & 46 Vict. c. 61. See Janes v. Gordon (1877), 2 App. Ca. 616.— Per 
Lord Blackburn at p. 628. « 14 App. Ca. 337. 

• 25 & 26 Vict. c. 89. * See Goudy on Bankruptcy, p. 18. 

« 1696, c. 5; 19 & 20 Vict. c. 79, Secte. 7, 8, 9 ; AZtii Vict c. 84, Sect 6. 

• Goudy on Barderuptqf, p. 65. 
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are equalised, is reckoned from the date of notour bank- Seet. 62. 
ruptcy. It does not, however, of itself effect a distribu- 
tion of the debtor's estates, which can only be done by 
sequestration, or cessio, or under a voluntary trust-deed 
or composition arrangement In some respects it is 
analogous to an act of bankruptcy in England, just as 
sequestration corresponds to an adjudication of bank- 
ruptcy. Partnerships may be rendered notour bankrupt, 
and even public incorporated companies to the effect 
of equalising diligences,^ but such companies cannot be 
sequestrated.' 

(4.) Goods are in a " deliverable state " within the 
meaning of this Act when they are in such a state 
that the buyer would under the contract be bound to 
take delivery of them. 

See Sects. 18 and 29. Compare "fit or ready for delivery" 
in Sect. 4 (2). 



63. This Act shall come into operation on the Seet 63. 
first day of January one thousand eight hundred ^^J^^' 
and ninety-four.^"^ 

Note. 

<^) Owing to unexpected delay in adjusting the respective 
amendments of the Lords and the Commons, the date for com- 
mencement fixed in the bill had passed before the Eoyal Assent 
could be obtained. The date could not be altered without a 
new bill, and thus the Act became unintentionally retrospective. 
Koyal Assent was given on 20th February 1894. 



64. This Act may be cited as the Sale of Goods Sect. 64 
Act 1893. '=**"'"'"• 



1 Clarkt v. Hindt, Milne, and Co, (1884), 12 Ret. 847. 
' Standard Invest, Co, v. Dunblane Hydro. Co, (1884), 12 Bet. 828. 

U 
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SCHEDULE. 

(See Sect. 60 ante, p. 268.) 

This schedule is to be read as referring to the revised 
edition of the statutes prepared under the direction of the 
Statute Law Committee. 

Enactments Eepealed. 



Session and Chapter. 


Title of Act and Extent of Repeal 


iJac L c. 21 
29 Cha. IL c 3 

9 Geo. IV. c 14 

19&20 Vict c. 60 
19 & 20 Vict. c. 97 


An Act against Brokers. 
The whole Act. 

An Act for the prevention of frauds 
and perjuries. 

In part ; that is to say, sections 
fifteen and sixteen.* 

An Act for rendering a written memo- 
randum necessary to the validity of 
certain promises and engagements. 
In part ; that is to say, section 
seven. 

The Mercantile Law Amendment (Scot- 
land) Act, 1866. 

In part ; that is to say, sections 
one, two, three, four, and five. 

The Mercantile Law Amendment Act, 
1856. 

In part ; that is to say, sections 
one and two. 



Commonly cited as sections sixteen and seventeen. 



APPENDIX L- STATUTES. 

Excerpts from THE STATUTE OP FRAUDS i (1677). 
(29 Car. II. c. 3.) 

An Ad for Prevention of Frauds and Perjuries, 

Sect. 4. — And be it further enacted by the authority aforesaid Promises and 
that from and after the said four and twentieth day of June ^n^™^^** 
(1677) no action shall be brought whereby to charge any executor 
or administrator upon any special promise to anai^r damages out 
of his own estate, or whereby to charge the defendant upon any 
special promise to answer for the debt^ default, or miscarriage of 
another person, or to charge any person upon any agreement 
made upon consideration of marriage, or upon any contract or 
sale of lands, tenements, or hereditaments, or any interest in or 
concerning them, or upon any agreement that is not to be per- 
formed within the space of one year from the making thereof, 
unless the agreement upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writing and signed 
by the party to be charged therewith or some other person 
thereunto by him lawfully authorised. 

Sect. 17.^ — ^And be it further enacted by the authority afore- Contracts for 

said that from and after the said four and twentieth day of June f^\^^ goods 

•^ for ten pounds 

(1677) no contract for the sale of any goods, wares, or merchan- or more. 

^ The Statute of Frauds does not apply to Scotland. See Notes, Ap- 
pendix III. post, p. 845. 

* This section appears as Sect. 16 in the Revised Statutes, and is repealed 
by the Sale of Goods Act, Sect 60, and relative Schedule, afUCf p. 290. It is 
reproduced in a slightly different form in Sect 4 of the Sale of Goods Act. 
See NoTB (A) anU, p. 27. 
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dises, for the price of ten pounds sterling or upwards, shall be 
allowed to be good except the buyer shall accept part of the 
goods so sold and actually receive the same, or give some thing in 
earnest to bind the bargain or in part of payment, or that some 
note or memorandum in writing of the said bargain be made and 
signed by the parties to be charged by such contract, or their 
agents thereunto lawfully authorised 



Excerpt from LORD TENTEEDEN'S ACT^ (1828). 
(9 Geo. IV. c. 14) 

An Act for rendering a written memorandum necessary to the 
validity of certain promises and engagements. 

[29 Car. II. Sect. 7- — And whereas by an Act passed in England in the 

^' ■' twenty-ninth year of the reign of King Charles the Second, 

intituled an Act for the prevention of frauds and perjuries, it is, 
among other things, enacted that from and after the 24th day of 
June 1677, no contract for the sale of any goods, wares, and 
merchandises, for the price of ten pounds sterling or upwards, 
shall be allowed to be good, except the buyer shall accept part 
of the goods so sold, and actually receive the same, or give some- 
thing in earnest to bind the bargain, or in part of payment, or 
that some note or memorandum in writing of the said bargain 
be made and signed by the parties to be charged by such contract, 
or their agents thereunto lawfully authorised. And whereas a 
[Irish Act, 7 similar enactment is contained in an Act passed in Ireland in the 
WilUam in. gg^^Qi-ij y^j. Qf the reign of King William the Third : And 
whereas it haB been held, that the said recited enactments do not 
extend to certain executory contracts for the sale of goods, which 
nevertheless are within the mischief thereby intended to be 
remedied : and it is expedient to extend the said enactments to 
such executory contracts : 

Be it enacted. That the said enactments shall extend to all 

^ This Act does not apply to Scotland. The section here quoted is 
repealed hy the Sale of Goods Act, Sect 60, and relative Schedule, ante^ 
p. 290, but is reproduced in Sect. 4 of that Act See Notb (h) ante^ 
p. 27. 
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contracts for the sale of goods of the value of ten pounds sterling Recited Acts 
and upwards, notwithstanding the goods may be intended to be contracte for 
delivered at some future time, or may not at the time of such goods of 
contract be actually made, procured, or provided, or fit or ready upwa^s, 
for delivery, or some act may be requisite for the making or although the 
completing thereof or rendering the same fit for delivery. not made. 



THE BILLS OF LADING ACT 1856.1 
(18 & 19 Vict. c. 111.) 

An Ad to amend the Law relating to Bills of Lading. 

[Uth August 1855.] 

Whereas by the custom of merchants a bill of lading of goods 
being transferable by endorsement, the property in the goods 
may thereby pass to the endorsee, but nevertheless all rights in 
respect of the contract contained in the bill of lading continue in 
the original shipper or owner, and it is expedient that such 
rights should pass with the property ; And whereas it frequently 
happens that the goods in respect of which bills of lading purport 
to be signed, have not been laden on board, and it is proper that 
such bills of lading in the hands of a bondrfide holder for value, 
should not be questioned by the master or other person signing 
the same on the ground of the goods not having been laden as 
aforesaid : Be it therefore enacted as follows : — 

1. — Every consignee of goods named in a bill of lading. Rights under 
and every endorsee of a bill of lading to whom the property in ^^^e^^i^*"^- 
the goods therein mentioned shall pass, upon or by reason of signeeor 
such consignment or endorsement, shall have transferred to and ^ °"^ 
vested in him all rights of suit^ and be subject to the same 
liabilities in respect of such goods as if the contract contained in 
the bill of lading had been made with himself. 

2. — Nothing herein contained shall prejudice or affect Kot to affect 
any right of stoppage in transitu, or any right to claim freight ^p™e ^^ 
against the original shipper or owner, or any liability of the con- transitu or 
signee or endorsee by reason or in consequence of his being such f^jgi^t. ^^ 

> See Com., Sect 26 arUe, p. 126. 
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Bill of lading 
in hands of 
consignee, etc., 
conclasive 
evidence of 
the shipment 
as against the 
master, etc. 



consignee or endorsee, or of his receipt of the goods by reason or 
in consequence of such consignment or endorsement. 

3. — ^Every bill of lading in the hands of a consignee or 
endorsee for valuable consideration representing goods to have 
been shipped on board a vessel shall be conclusive evidence of 
such shipment as against the master or other person signing the 
same, notwithstanding that such goods or some part thereof may 
not have been so shipped, unless such holder of the bill of lading 
shall have had actual notice at the time of receiving the same 
that the goods had not been in fact laden on board ; provided, 
that the master or other person so signing may exonerate him- 
self in respect of such misrepresentation by showing that it was 
caused without any default on his part, and wholly by the fraud 
of the shipper, or of the holder, or some person under whom the 
holder claims. 



Preamble and Repealed Sections of 

THE MERCANTILE LAW AMENDMENT ACT, 

SCOTLAND, 1866.^ 

(19 & 20 Vict. c. 60.) 



FrearrihU, 

Whereas inconvenience is felt by persons engaged in trade by 
reason of the laws of Scotland being in some particulars different 
from those of England and Ireland in matters of common 
occurrence in the course of such trade, and with a view to 
remedy such inconvenience it is expedient to amend the law of 
Scotland as hereinafter is mentioned : Be it therefore enacted by 
the Queen's most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, 
as follows : — 



Sections repealed hy Sale of Goods Ad, 
1. — From and after the passing of this Act> where goods have 



Goods sold, 
but not de- 
livered, not to 

be attachable 

by creditors ^ Sections 1 to 5 repealed by Sale of Goods Act, Sect. 60, and relative 

of the seller. Schedule. 
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been sold, but the same have not been delivered to the purchaBer, 
and have been allowed to remain in the custody of the seller, 
it shall not be competent for any creditor of such seller, after the 
date of such sale, to attach such goods as belonging to the seller 
by any diligence or process of law, including sequestration, to the 
effect of preventing the purchaser or others in his right from 
enforcing delivery of the same ; and the right of the purchaser 
to demand delivery of such goods shall from and after the date 
of such sale be attachable by or transferable to the creditors of 
the purchaser. 

2. — Where a purchaser of goods who has not obtained delivery SeUer not 
thereof shall after the passing of this Act sell the same, the J^btofreten- 
purchaser from him or any other subsequent purchaser shall be tion generally 
entitled to demand that delivery of the said goods shall be made JS^haserr*'* 
to him and not to the original purchaser; and the seller, on 
intimation being made to him of such subsequent sale, shall be 
boimd to make such delivery, on payment of the price of such 
goods, or performance of the obligations or conditions of the 
contract of sale, and shall not be entitled, in any question, with a 
subsequent purchaser, or others in his right, to retain the said 
goods for any separate debt or obligation alleged to be due to 
such seller by the original purchaser: Provided always, that 
nothing in this Act contained shall prejudice or affect the right 
of retention of the seller for payment of the purchase price of the 
goods sold, or such portion thereof as may remain unpaid, or for 
performance of the obligations or conditions of the contract of 
sale, or any right of retention competent to the seller, except as 
between him and such subsequent purchaser, or any such right 
of retention arising from express contract with the original pur- 
chaser. 

3. — ^Any seller of goods may attach the same while in his own Arrestment 
hands or possession, by arrestment or poinding, at any time ^g^^^^ 
prior to the date when the sale of such goods to a subsequent seUer. 
purchaser shall have been intimated to such seller, and such 
arrestment or poinding shall have the same operation and effect 
in a competition or otherwise as an arrestment or poinding by a 
third party. 

4. — Nothing hereinbefore contained shall prejudice or affect Rights of land- 
the landlord's right of hypothec and sequestration for rent. affected. 
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Seller not held 6. — Where goods shall, after the passing of this Act, be sold, 

gooSl^xcept ^^® seller, if at the time of the sale he was without knowledge 

there be an that the same were defective or of bad quality, shall not be held 

wwMty in ^ \i&yQ warranted their quality or sufficiency, but the goods, 

contract with all faults, shall be at the risk of the purchaser, unless the 

seller shall have given an express warranty of the quality or 

sufficiency of such goods, or unless the goods have been expressly 

sold for a specified and particular purpose, in which case the 

seller shall be considered, without such warranty, to warrant that 

the same are fit for such purpose. 



ExcKRPT FROM THE MERCHANDISE MARKS ACT 1887. 
(50 & 51 Vicrr. c. 28.) 

An Ad to consolidate and amend the Law relating to Fraudulent 
Marks on Merchandise. 

[23rd August 1887.] 
Sect. 17.^ — On the sale or in the contract for the sale of any 
goods to which a trademark, or mark, or trade description has 
been applied, the vendor shall be deemed to warrant that the 
mark is a genuine trademark and not forged or falsely applied, 
or that the trade description is not a false trade description 
within the meaning of this Act^ unless the contrary is expressed 
in some writing signed by or on behalf of the vendor and 
delivered at the time of the sale or contract to and accepted by 
the vendee. 

THE FACTORS ACT 1889. 
(52 & 53 Vict. c. 45.) 

An Act to amend and consolidate the Factors Acts, 

[26th August 1889.] 
Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : — 



1 See Sale of Goods Act, Sect. 14, note (b) ante, p. 67. 
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Prdiminary. 

1, — For the purposes of this Act — 

(1) The expression "mercantile agent'' shall mean a mer- Definitions, 
cantile agent having in the customary course of his business as 

such agent authority either to sell goods, or to consign goods 
for the purpose of sale, or to buy goods, or to raise money on the 
security of goods : 

(2) A person shall be deemed to be in possession of goods or 
of the documents of title to goods, where the goods or docu- 
ments are in his actual custody or are held by any other person 
subject to his control or for him or on his behalf : 

(3) The expression "goods" shall include wares and mer- 
chandise : 

(4) The expression "document of title" shall include any 
bill of lading, dock warrant, warehouse-keeper's certificate, and 
warrant or order for the delivery of goods, and any other 
document used in the ordinary course of business as proof of the 
possession or control of goods, or authorising or purporting to 
authorise, either by endorsement or by delivery, the possessor 
of the document to transfer or receive goods thereby repre- 
sented : 

(5) The expression "pledge" shall include any contract 
pledging, or giving a lien or security on, goods, whether in con- 
sideration of an original advance or of any further or continu- 
ing advance or of any pecuniary liability. 

(6) The expression "person" shall include any body of 
persons corporate or unincorporate. 

Dispositions by Mercantile Agents, 

2. — (1) Where a mercantile agent is, with the consent of the Powers of 
owner, in possession of goods or of the documents of title to ^^^th 
goods, any sale, pledge, or other disposition of the goods, made respect to 
by him when acting in the ordinary course of business of a goodS. 
mercantile agent^ shall, subject to the provisions of this Act^ be 
as valid as if he were expressly authorised by the owner of the 
goods to make the same ; provided that the person taking under 
the disposition acts in good faith, and has not at the time of 
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Effect of 
pledges of 
documents 
of title. 
Pledge for 
antecedent 
debt. 



Rights ac- 
quired by 
exchange of 
goods or 
documents. 



Agreements 
through 
clerks, etc. 



the disposition notice that the person making the disposition has 
not authority to make the same. 

(2) Where a mercantile agent has, with the consent of the 
owner, been in possession of goods or of the documents of title 
to goods, any sale, pledge, or other disposition, which would 
have been valid if the consent had continued, shall be valid 
notwithstanding the determination of the consent: provided 
that the person taking under the disposition has not at the time 
thereof notice that the consent has been determined. 

(3) Where a mercantile agent has obtained possession of any 
documents of title to goods by reason of his being or having 
been, with the consent of the owner, in possession of the goods 
represented thereby, or of any other documents of title to the 
goods, his possession of the first-mentioned documents shall, for 
the purposes of this Act, be deemed to be with the consent of 
the owner. 

(4) For the purpose of this Act the consent of the owner 
shall be presumed in the absence of evidence to the contrary. 

3. — A pledge of the documents of title to goods shall be 
deemed to be a pledge of the goods. 

4. — Where a mercantile agent pledges goods as security for 
a debt or liability due from the pledgor to the pledgee before 
the time of the pledge, the pledgee shall acquire no further 
right to the goods than could have been enforced by the pledgor 
at the time of the pledge. 

6. — The consideration necessary for the validity of a sale, 
pledge, or other disposition, of goods, in pursuance of this Act, 
may be either a payment in cash, or the delivery or transfer of 
other goods, or of a document of title to goods, or of a negoti- 
able security, or any other valuable consideration ; but where 
goods are pledged by a mercantile agent in consideration of the 
delivery or transfer of other goods, or of a document of title to 
goods, or of a negotiable security, the pledgee shall acquire no 
right or interest in the goods so pledged in excess of the value of 
the goods, documents, or security when so delivered or trans- 
ferred in exchange. 

6. — For the purposes of this Act an agreement made with a 
mercantile agent through a clerk or other person authorised in 
the ordinary course of business to make contracts of sale or 
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pledge on his behalf shall be deemed to be an agreement with 
the agent. 

7. — (1) Where the owner of goods has given possession of Provisions aa 
the goods to another person for the purpose of consignment or ^dcOT^gnwa. 
sale, or has shipped the goods in the name of another person, 
and the consignee of the goods has not had notice that such 
person is not the owner of the goods, the consignee shall, in 
respect of advances made to or for the use of such person, have 
the same lien on the goods as if such person were the owner of 
the goods, and may transfer any such lien to another person. 

(2) Nothing in this section shall limit or affect the validity of 
any sale, pledge, or disposition, by a mercantile agent. 

DispositioTis by Sellers and Buyers of Goods. 

8. — ^Where a person, having sold goods, continues, or is, in Dispodtioii by 
possession of the goods or of the documents of title to the goods, J® ^n™™"'* 
the delivery or transfer by that person, or by a mercantile agent posseasion. 
acting for him, of the goods or documents of title under any 
sale, pledge, or other disposition thereof, or under any agree- 
ment for sale, pledge, or other disposition thereof, to any person 
receiving the same in good faith and without notice of the 
previous sale, shall have the same effect as if the person making 
the delivery or transfer were expressly authorised by the owner of 
the goods to make the same. 

9. — ^Where a person, having bought or agreed to buy goods. Disposition by 
obtains with the consent of the seller possession of the goods or J^n/p'o^^jon 
the documents of title to the goods, the delivery or transfer, by 
that person or by a mercantile agent acting for him, of the goods 
or documents of title, under any sale, pledge, or other disposi- 
tion thereof, or under any agreement for sale, pledge, or other 
disposition thereof, to any person receiving the same in good 
faith and without notice of any lien or other right of the original 
seller in respect of the goods, shall have the same effect as if the 
person making the delivery or transfer were a mercantile agent 
in possession of the goods or documents of title with the consent 
of the owner. 

10. — ^Where a document of title to goods has been lawfully 
transferred to a person as a buyer or owner of the goods, and 
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transfer of 
documents on 
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transitiL 



that person transfers the document to a person who takes the 
document in good faith and for valuable consideration, the last- 
mentioned transfer shall have the same effect for defeating any 
vendor's lien or right of stoppage in transitu as the transfer of a 
bill of lading has for defeating the right of stoppage in transitu. 



Mode of trans- 

fei-ring 

documents. 



Saving for 
rights of true 
owner. 



Saving for 
common law 
powers of 
agent. 

Repeal. 



Sujpfplemcidal, 

11. — For the purposes of this Act, the transfer of a document 
may be by endorsement, or, where the doctunent is by custom 
or by its express terms transferable by delivery, or makes the 
goods deliverable to the bearer, then by delivery. 

12. — (1) Nothing in this Act shall authorise an agent to 
exceed or depart from his authority as between himself and his 
principal, or exempt him from any liability, civil or criminal, for 
so doing. 

(2) Nothing in this Act shall prevent the owner of goods 
from recovering the goods from an agent or his trustee in bank- 
ruptcy at any time before the sale or pledge thereof, or shall 
prevent the owner of goods pledged by an agent from having 
the right to redeem the goods at any time before the sale 
thereof, on satisfying the claim for which the goods were pledged, 
and paying to the agent, if by him required, any money in 
respect of which the agent would by law be entitled to retain 
the goods or the documents of title thereto, or any of them, by 
way of lien as against the owner, or from recovering from any 
person with whom the goods have been pledged any balance of 
money remaining in his hands as the produce of the sale of the 
goods after deducting the amount of his lien. 

(3) Nothing in this Act shall prevent the owner of goods sold 
by an agent from recovering from the buyer the price agreed to 
be paid for the same, or any part of that price, subject to any 
right of set off on the part of the buyer against the agent 

13. — The provisions of this Act shall be construed in ampli- 
fication and not in derogation of the powers exercisable by an 
agent independently of this Act. 

14. — ^The enactments mentioned in the schedule to this Act are 
hereby repealed as from the commencement of this Act, but this 
repeal shall not affect any right acquired or liability incurred 
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before the commencement of this Act under any enactment 
hereby repealed 

16. — This Act shall commence and come into operation on the Commence 
first day of January one thousand eight hundred and ninety. 

16. — ^This Act shall not extend to Scotland. 

17. — ^This Act may be cited as the Factors Act 1889. 



ment 



Extent of 
Act. 
Short title. 



Schedule. 
Enadments Rq>ealed. 



Session and 
Chapter. 


Title. 


Extent of Repeal. 


4 Geo. IV. c 


An Act for the better protec- 


The whole Act 


83. 


tion of the property of mer- 

hereafter enter into con- 
tracts or agreements in re- 
lation to goods, wares, ' or 
merchandises entrusted to 
factors or agents. 




6 Geo. rV. c 


An Act to alter and amend 


The whole Act 


94. 


an Act for the better pro- 
tection of the property of 
merchants and others who 
may hereafter enter into 
contracts or agreements in 
relation to goods, wares, 
or merchandise entrusted 
to factors or agents. 




5 & 6 Vict 


An Act to amend the law re- 


The whole Act 


0.39. 


lating to advances bond fide 
made to agents entrusted 
with goods. 




40 & 41 Vict 


An Act to amend the Factors 


The whole Act 


c. 39. 


Acts. 





302 



SALE OF GOODS ACT 1893. 



Application 
of 52 h 58 
Vict. c. 45 to 
Scotland. 



Short title. 



Duty may be 
denoted by 
adhesive 
stamp. 



BUIs of 
lading. 



THE FACTORS (SCOTLAND) ACT 1890. 
(53 & 64 Vict. c. 40.) 

An Act to extend the Promions of the Factors Act 1889 

to Scotland. 

[14th August 1890.] 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. — Subject to the following provisions, the Factors Act 1889, 
shall apply to Scotland : — 

(1) The expression "lien" shall mean and include right of 
retention; the expression "vendor's lien" dhall mean and 
include any right of retention competent to the original owner 
or vendor; and the expression "set off" shall mean and include 
compensation. 

(2) In the application of section five of the recited Act, a sale, 
pledge, or other disposition of goods shall not be valid unless 
made for valuable consideration. 

2. — This Act may be cited as the Factors (Scotland) Act 
1890. 

Excerpts from THE STAMP ACT 1891. 

(64 & 56 Vict. c. 39.) 

An Act to consolidate the Enactments granting and relating to the 

Stamp Duties upon Instruments a/nd certain other enactmmis 

relating to Stamp Duties, 

[2l8t July 1891.] 
Agreements. 

22. The duty of sixpence upon an agreement may be 
denoted by an adhesive stamp, which is to be cancelled by the 
person by whom the agreement is first executed. 

Bills of Lading. 

40. — (1) A bill of lading is not to be stamped after the execu- 
tion thereof. 
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(2) Every person who makes or executes any bill of lading not 
duly stamped shall incur a fine of fifty pounds. 

Delivery Orders. 

69. — (1) For. the purposes of this Act the expression ** delivery Provisions as 
order" means any document or writing entitling, or intended to en- delivOT wder 
title, any person therein named, or his assigns, or the holder there- 
of, to the delivery of any goods, wares, or merchandise of the value 
of forty shillings or upwards lying in any dock or port, or in any 
warehouse in which goods are stored of deposited on rent or 
hire, or upon any wharf, such document or writing being signed 
by or on behalf of the owner of such goods, wares, or merchandise, 
upon the sale or transfer of the property therein. 

(2) A delivery order is to be deemed to have been given upon 
a sale of, or transfer of the property in, goods, wares, or merchan- 
dise of the value of forty shillings or upwards, unless the 
contrary is expressly stated therein. 

(3) The duty upon a delivery order may be denoted by an 
adhesive stamp, which is to be cancelled by the person by whom 
the instrument is made, executed, or issued. 

70. — (1) If any person — Penalty for 

(a) Untruly states, or knowingly allows to be untruly stated, g^ped'^or 

in a delivery order, either that the transaction to which untrue order, 
it relates is not a sale or transfer of property, or that 
the goods, wares, or merchandise to which it relates are 
not of the value of forty shillings ; or 

(b) Makes, signs, or issues any delivery order chargeable with 

duty, but not being duly stamped ; or 

(c) Knowingly, either himself, or by his servant or any other 

person, delivers, or procures, or authorises the delivery 
of, any goods, wares, or merchandise mentioned in any 
delivery order which is not duly stamped, or which 
contains to his knowledge any false statement with 
reference either to the nature of the transaction, or the 
value of the goods, wares, or merchandise, 

he shall incur a fine of twenty pounda 

(2) But a delivery order is not^ by reason of the same being 

unstamped, to be deemed invalid in the hands of the person 
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having the custody of, or delivering out, the goods, wares, or 
merchandise therein mentioned, unless such person is proved to 
have been party or privy to some fraud on the revenue in 
relation thereto. 

71. The duty upon a delivery order is, in the absence of any 
special stipulation, to be paid by the person to whom the order 
is given, and any person from whom a delivery order chargeable 
with duty is required may refuse to give it, unless or until the 
amount of the duty is paid to him. 



Provisions as 
to duty upon 
receipts. 



Terms upon 
which receipts 
may be 
stamped after 
execution. 



Penalty for 
offences in 
reference to 
receipts. 



Receipts, 

101. — (1) For the purposes of this Act the expression " receipt" 
includes any note, memorandum, or writing whereby any money 
amounting to two pounds or upwards, or any bill of exchange or 
promissory note for money amounting to two pounds or upwards, 
is acknowledged or expressed to have been received or deposited 
or paid, or whereby any debt or demand, or any part of a debt or 
demand, of the amount of two pounds or upwards, is acknow- 
ledged to have been settled, satisfied, or discharged, or which 
signifies or imports any such acknowledgment, and whether the 
same is or is not signed with the name of any person. 

(2) The duty upon a receipt may be denoted by an adhesive 
stamp, which is to be cancelled by the person by whom the 
receipt is given before he delivers it out of his hands. 

102. A receipt given without being stamped may be stamped 
with an impressed stamp upon the terms following ; that is to say, 

(1) Within fourteen days after it has been given, on payment 
of the duty and a penalty of five pounds ; 

(2) After fourteen days, but within one month, after it has 
been given, on payment of the duty and a penalty of ten 
pounds; 

and shall not in any other case be stamped with an impressed 
stamp. 

103. If any person — 

(1) Gives a receipt liable to duty and not duly stamped ; or 

(2) In any case where a receipt would be liable to duty refuses 
to give a receipt duly stamped ; or 

(3) Upon a payment to the amount of two pounds or upwards 
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gives a receipt for a sum not amountiBg to two pounds, 
or separates or divides the amount paid with intent to 
evade the duty ; 
he shall incur a fine of ten pounds. 

WarrarUsfoT Goods, 

111. — (1) For the purposes of this Act the expression Provisiongas 
"warrant for goods" means any document or writing, being for^^^Ss. 
evidence of the title of any person therein named, or his assigns, 
or the holder thereof, to the property in any goods, wares, or 
merchandise lying in any warehouse or dock, or upon any wharf, 
and signed or certified by or on behalf of the person having the 
custody of the goods, wares, or merchandise. 

(2) The duty upon a warrant for goods may be denoted by an 
adhesive stamp, which is to be cancelled by the person by whom 
the instrument is made, executed, or issued. 

(3) Every person who makes, executes, or issues, or receives 
or takes by way of security or indemnity, any warrant for goods 
not being duly stamped, shall incur a fine of twenty pounds. 

First Schedule. 

Agreement or any Memorandum of an Agreebient, made 
in England or Ireland under hand only, or made in Scot- 
land without any clause of registration, and not otherwise 
specifically charged with any duty, whether the same be 
only evidence of a contract, or obligatory upon the 
parties from its being a written instrument .006 

Exefrrvptiom, 

(1) Agreement or memorandum the matter 

whereof is not of the value of 5Z. 

(2) Agreement or memorandum for the hire 

of any labourer, artificer, manufacturer,' or 
menial servant. 

(3) Agreement, letter, or memorandum made 

for or relating to the sale of any goods, 
wares, or merchandise. 
X 
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Bill of Lading of or for any goods, merchandise, 

or eflTects to be exported or carried coastwise .006 
And set section 40. 

Delivery Order 1 

And see sections 69, 70, and 71. 

Dock Warrant. See Warrant for Goods. 

Begeift given for, or upon the payment of, money 

amounting to 2^. or upwards .001 

(8) Receipt written upon a bill of exchange 

or promissory note duly stamped, or upon 
a bill drawn by any person under the 
authority of the Admiralty, upon and 
payable by the Accountant (reneral of 
the Navy. 

(9) Receipt given upon any bill or note of the 

Bank of England or the Bank of Ireland. 

(11) Beceipt indorsed or otherwise written 
upon or contained in any instrument liable 
to stamp duty, and duly stamped, acknow- 
ledging the receipt of the consideration 
money therein expressed, or the receipt of 
any principal money, interest, or annuity 
thereby secured or therein mentioned. 

Warrant FOR Goods . . . . .003 

(1) Any document or writing given by an 

inland carrier acknowledging the receipt 
ol goods conveyed by such carrier. 

(2) A weight note issued together with a 

duly stamped warranty and relating solely 
to the same goods, wares, or merchandise. 
And see section 111. 
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Excerpts from MERCHANT SHIPPING ACT 1894. 

(57 & 58 Vict, a 60.) 

(See Sale of Goods Act, Sect. 3, ante pp. 17, 20.) 

Procedure for Registration. 

6. — Every registrar of British ships shall keep a book to be Register book. 
called the register book, and entries in that book shall be made 
in accordance with the following provisions : 

(i.) The property in a ship shall be divided into sixty-four 
shares. 

(ii.) Subject to the provisions of this Act with respect to joint 
owners or owners by transmission, not more than sixty- 
four individuals shall be entitled to be registered at the 
same time as owners of any one ship ; but this rule shall 
not affect the beneficial title of any number of persons 
or of any company represented by or claiming under or 
through any registered owner or joint owner : 

(iii.) A person shall not be entitled to be registered as owner 
of a fractional part of a share in a ship; but any 
number of persons not exceeding five may be registered 
as joint owners of a ship or of any share or shares 
therein : 
(iv.) Joint owners shall be considered as constituting one 
person only as regards the persons entitled to be 
registered, and shall not be entitled to dispose in 
severalty of any interest in a ship, or in any share 
therein in respect of which they are registered : 

(v.) A corporation may be registered as owner by its cor- 
porate name. 

10. — (1) On the first registry of a ship the following evidence Evidence on 
shall be produced in addition to the declaration of ownership ; — ^"* registry. 

(a) In the case of a British-built ship, a builder's certificate, 
that is to say, a certificate signed by the builder of the 
ship, and containing a true account of the proper 
denomination and of the tonnage of the ship, as esti- 
mated by him, and of the time when and the place 
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where she was built, and of the name of the person (if 
any) on whose account the ship was built, and if there 
has been any sale, the bill of sale under which the ship, 
or a. share therein, has become vested in the applicant 
for registry. 

Transfers and Transmissions. 

24. — (1) A registered ship or a share therein (when disposed of 
to a person qualified to own a British ship) shall be transferred 
by bill .of sale. 

(2) The bill of sale shall contain such description of the ship 
as is contained in the surveyor's certificate, or some other 
description sufficient to identify the ship to the satisfaction of 
the registrar, and shall be in the form marked A in the first 
part of the First Schedule to this Act, or as near thereto as 
circumstances permit, and shall be executed by the transferor 
in the presence of, and be attested by, a witness or witnesses. 

26. — (1) Every bill of sale for the transfer of a registered ship 
or of a share therein, when duly executed, shall be produced to 
the registrar of her port of registry, with the declaration of 
transfer, and the registrar shall thereupon enter in the register 
book the name of the transferee as owner of the ship or share, 
and shall endorse on the bill of sale the fact of that entry having 
been made, with the day and hour thereof. 

(2) Bills of sale of a ship or of a share therein shall be entered 
in the register book in the order of their production to the 
registrar. 

30. — Each of the following courts, namely : — 

(a) In England or Ireland the High Court, 

(b) in Scotland the Court of Session, 

(c) in any British possession the court having the principal 

civil jurisdiction in that possession ; and 

(d) in the case of a port of registry established by Order in 

Council under this Act, the British court having the 

principal civil jurisdiction there, 
may, if the court think fit (without prejudice to the exercise of 
any other power of the coiut), on the application of any 
interested person make an order prohibiting for a time speci- 
fied any dealing with a ship or any share therein, and the court 
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may make the order on any terms or conditions they think just, 
or may refuse to make the order, or may disch^ge the order 
when made, with or without costs, and generally may act in the 
case as the justice of the case requires; and evf^ry registi'ar, 
without being made a party to the proceeding, .shall on being . 
served with the order or an official copy thereof obey the same. 

Trusts and Equitable Rights. 

66. — No notice of any trust, express, implied, or constructive. Notice of 
shall be entered in the register book or be receivable by the ^^ived^ 
registrar, and, subject to any rights and powers appearing by the 
register book to be vested in any other person, the registered 
owner of a ship or of a share therein shall have power absolutely 
to dispose in manner in this Act provided of the ship or share, 
and to give effectual receipts for any money paid or advanced by 
way of consideration. 

67. — The expression "beneficial interest," where used in this Equities not 
Part of this Act, includes interests arising under contract and ^^^ ^ 
other equitable interests ; and the intention of this Act is, that 
without prejudice to the provisions of this Act for preventing 
notice of trusts from being entered in the register book or 
received by the registrar, and without prejudice to the powers of 
disposition and of giving receipts conferred by this Act on 
registered owners and mortgagees, and without prejudice to the 
provisions of this Act relating to the exclusion of unqualified 
persons from the ownership of British ships, interests arising 
under contract or other equitable interests may be enforced by or 
against owners and mortgagees of ships in respect of their 
interest therein in the same manner as in respect of any other 
personal property. 

Retwms, Evidence^ and Forms. 

66. — (1) The several instruments and documents specified in Forms of 

the second part of the First Schedule to this Act shall be in the ^""^g^^. 

form prescribed by the Commissioners of Customs, with the tionsasto 

consent of the Board of Trade, or as near thereto as circumstances '^S"*^- 
permit; and the Commissioners of Customs may, with the 
consent of the Board of Trade, make such alterations in the 
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forms so prescribed, and also in the forms set out in the first part 
of the said Schedule, as they may deem requisite. 

(2) A registrar shall not be required without the special 
direction of the Commissioners of Customs to receive and enter 
in the register book any bill of sale, mortgage, or other instru- 
ment for the disposal or transfer of any ship or share, or any 
interest therein, which is made in any form other than that for 
the time being required under this Part of this Act, or which 
contains any particulars other than those contained in such form \ 
but the said Commissioners shall, before altering the forms, give 
such public notice thereof as may be necessary in order to prevent 
inconvenience. 

(3) The Commissioners of Customs shall cause the said forms 
to be supplied to all registrars under this Act for distribution to 
persons requiring to use the same, either free of charge, or at 
such moderate prices as they may direct. 

(4) The Commissioners of Customs, with the consent of the 
Board of Trade, may also, for carrying into eflfect this Part of 
this Act, give such instructions to their officers as to the manner 
of making entries in the register book, as to the execution and 
attestation of powers of attorney, as to any evidence required for 
identifying any person, as to the referring to themselves of any 
question involving doubt or difficulty, and generally as to any 
act or thing to be done in pursuance of this Part of this Act^ as 
they think fit. 
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FmsT SoHEDULB— Part L 

\ThtfarwA in this Part of the Schedule are svbjed to alteration from 
time to time by the Commissioners of Customs^ toiih the consent 
of the Board of Trade.] 

Form A— Bill of Sale. 

(Particulars as to Name of Ship, Official Number, Port of Registry, Length, 
Breadth, Depth, Displacement, Engines (if any). Tonnage, eta, are to be here 
inserted.)' 

* in consideration of the Sum of ♦ uj« ^p 

paid tot ^by the receipt ^'u^l^'or 

whereof is hereby acknowledged, transfer shares in the " ng." 

ship above particularly described, and in her boats, guns, *^'J„ ^^ 

ammunition, small arms, and appurtenances, to the said § '* Myself and 

my *' or 

• " ourselyes 

Further 1 the said for § heirs and our." 

II **Hifl." 

covenant with the said ^and || assigns, *'her,*' or 

thatU have power to transfer in manner aforesaid the "*J®^F:" 

*^ , - IT"! or 

premises hereinbefore expressed to be transferred, and that the '<we." 

same are free from incumbrances ♦* . ** ^^ *5®" .^ 

any snosisting 

In witness whereof ha hereunto subscribed. Mortgage or 

name and afl&xed seal ^this ^day of Oertificate of 

One thousand eight hundred and Mortgage, add 

Executed by the above-named ) pears b" the 

in the presence of - j Registry of the 

said Ship."' 

^ In Form A space is left for these particulars in detail. 

' Form A has a marginal note as follows : "Note. — A Purchaser of a 
Registered British Yessel does not obtain a complete title until the Bill of 
Sato has been recorded at the Port of Registry of the Ship ; and neglect of 
this precaution may entail serious consequences." 



II. 

POSSESSION OF MOVEABLES. 

Scottish Cases Illustrative of Possession of Moveables 
AND ITS Legal Effects. 

[Note. — Cases of doubtful interpretation, or involving more than 
one point of law, are included under separate headings, with 
cross references. Questions of trade lien arising from usage 
are in general excluded. See on this subject More's Lecturegj 
vol. i. p. 402 et seq,] 

L— Nature and Requisites of Possession. 

[Note. — The distinction between natural and civil possession is 
illustrated by many cases throughout the various headings. 
Cases of civil possession by means of a middleman, such as a 
warehouseman or carrier, will be found under IV. poit,] 

Taylor v. Banken (1675), Mor. 9118 (possession by key of 
chest). 

Lees V. Dinimddy (1707), Mor. 2546 (creditor in accidental 
possession at death of debtor allowed to retain for debt). 

Glendirming's Creditors v. MorUgomery (1745), Mor. 2573 (creditor 
in possession through informal poinding allowed to retain for 
debt).^ 

Bums V. Bruce and Baxter (1799), Hume 29 (horses in stable 
hired by clerk of company held to be in possession of company). 

^ This case is ''undoubtedly erroneous, because to justifv retention in 
any case, the possession must have been originaUy lawful." More's Lechires, 
ii. 408. See Louson v. Oraik (1842), 4 D. 1462, per Lord Ju8.-Clk. Hope 
at p. 1458. 
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I. — Nature and Eequisites— -am^mw^^. 

More V. Dudgeon and Brodie (1801), Bell's Com, i. 186 and 
i. 193 (grain in seller's store — key with buyer's servant for sifting 
or airing — no possession by buyer). See also IIL (4). 

Paul V. Cuihbertsan (1840), 2 D. 1286 (growing wood— sym- 
bolical delivery ineffectual). 

Kerr v. Dundee Gas Co. (1861), 23 D. 343 (unfinished building- 
contract — materials on ground at contractor's bankruptcy held 
possessed by owner of premises). 

Moore v. Gledden (1869), 7 Macp. 1016 (railway contract — 
plant on ground of railway company at date of contractor's bank- 
ruptcy held pos^sed by company in terms of contract). 

Barr and Shearer V, Cooper (1873), 11 Macp. 651, Revd. (1875), 
2 Bet H.L. 14 (ship under repair — shipbuilder's possession not 
lost by removal of vessel from private slip to public wet- 
dock). 

Hogg V. Armstrong and Mowat (1874), Shf. Ct Glasgow, Guth. 
SeL Ga., 1st ser. 438 (finder of £6 note in premises of shopkeeper 
entitled to retain against shopkeeper who was not true owner). 

MiUer v. Hutchison and Dixon (1881), 8 Ret. 489 (circumstances 
of possession of horses by auctioneers held sufficient for claim of 
retention for general balance). 

Boss and Duncan v. Baxter and Co. (1885), 13 Ret. 185 (engines 
being fitted to ship in public harbour — no possession of ship by 
engineers). 

HenckeU du Buisson and Co, v. Stoan and Co. (1889), 17 Ret. 
252 (ship built for delivery at Santa Lucia lost on voyage — 
circumstances in which held that buyers had not taken possession 
(as alleged) before commencement of voyage). 

Young v. Aktieholaget Ofverums Bruk (1890), 18 Ret 163 (iron 
stored by a ship's broker in shed of Harbour Commissioners, who 
had custody of key but did not keep any record of storages, held 
to be in possession of Commissioners). See also IV. (1). 

IVest Lothian OH Co. Ltd. v. Mair (1892), 20 Ret 64 (empty 
barrels possessed by buyer by being placed in locked fence in 
seller's yard of which buyer received the key). See also IV. (1), 
and Com. anie, p. 279. 

Brewer and Co. v. Duncan and Co. (1892), 20 Ret 230 (ship 
being built — ^last instalment paid and builder's certificate granted 
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I. — Nature and Requisites — continued, 

— vessel not removed but under control of buyer — held " handed 

over " in tenns of contract). 

Pattism's Trustee v. lAstan (1893), 20 Ret 806 (household 
furniture — ^alleged possession by means of key of house — plea 
negatived). See also 11. (4), and Com. ante, p. 280. 



IL — Rule that Possession of Moveables presumes 
Property. 

(But see now Sale of Goods Act, Sect. 17 ante, p. 80.) 

(1) Possession sustained as against alleged Ovmership insufficiently 

proved. 

Home V. Atchison (1679), Mor. 9120 (necklace possessed eleven 
years). 

Btissel V. Campbell (1699), Fountainhall, ii. 76 (mere proof of 
former ownership of horse not sufficient). 

Fergusson v. Officers of State (1749), Mor. 11618 (cattle in pos- 
session of person deceased). 

Skarpev. Smyth (1832), 11 Sh. 38 (thrashing-mill held bond 
fide for five years on imperfect title — possessor preferred to 
creditors of former owner). 

Fif^s Trustees (Earl of) v. Svare (1849), 11 D. 1119 (mere 
allegation that picture stolen forty years previous will not warrant 
application for its judicial custody). 

See also as to proof required 

Scot V. Fletcher (1665), Mor. 11616 (atlas alleged to have been 
lent, but claimed in property). 

(2) Creditors ofBeputed Owner in Possession preferred. 

[Note. — Many cases of imperfect transfer involve the doctrine of 
reputed ownership. See especially under IL (4) in/ra.] 

Turnbull v. Ker (1624), Mor. 11616 (cattle possessed for years 
under special condition as to grazing). 

Breichan v. Muirhead (1810), Hume 215 (tavern effects claimed 
by wife and daughter of tavern-keeper in possession). 
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IL— Rule that Possession presumes Property— con^int^. 

Cargill v. SomervUle (1820), Hume 223 (goods in retail shop 
claimed by wife of possessor). 

Anderson v. Buchanan (1848), 11 D. 270 (furniture sold without 
change in possession). 

Braivn v. Fleming (1850), 13 D. 373 (furniture claimed by wife 
under ante-nuptial contract). 

Edmond v. Mowat (1868), 7 Macp. 59 (bathing machines sold 
without change in possession). 

M'Cavl's Trustees v. Th(ms(m (1883), 10 Ret 1064 (household 
furniture purchased from trustee for creditors, but allowed to 
remain in insolvent's possession — trustee in subsequent seques- 
tration preferred). See also II. (5). 

M'Gavin v. Sturrodds Trustee (1891), 18 Ret 576 (farm lease 
creating security over moveables in favour of landlord — ^tenant's 
creditors preferred). 

Hewafs Trustee v. Smith (1892), 19 Ret 403 (pictures con- 
veyed by husband in marriage-contract, retenta possessione — subse- 
quent delivery in security preferred). 

Anderson v. Andersm's Trustee (1892), 19 Ret 684 (furniture 
sold by husband to wife held " inmixed '' with his estate. 



(3) Landlord of Bqmted Owner in Possession preferred in virtue of 
Hypothec. 

Kinneil v. Menzies (1790), Mor. 4973 (articles of furniture sold 
bond fide but allowed to remain with seller). 

Wauchope v. Oall cmd Ross (1805), Hume 227 (furniture hired, 
but returned to owner before sequestration for rent). 

Wilson V. SpanMe (17th December 1813), F.C. (furniture of 
sequestrated bankrupt allowed by creditors to remain in bank- 
rupt's house beyond current year — landlord preferred). 

Stewart v. Bell (31st May 1814), F.C. (furniture hired— true 
owner, as assignee of landlord, preferred to tenant's cautioner for 
rent). 

Penson and Robertson^ PetUumers (6th June 1820), F.C. (musical 
instrument hired by tenant — plea that hypothec does not affect 
single or special articles repelled). 
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11. — EuLE THAT Possession presumes Property — continued. 

Nelmes and Co, v. Ewing (1883), 11 Ret 193 (billiard-table 
hired by keeper of billiard-room). 

Dickson v. Singer Manufacturing Co, (1886), Shf. Ct., Kirkcaldy, 
30 Jour, of Juris. 658 (sewing-machine on hire-purchase). 

Dunccmson and Henderson y. Maver and Son (1894), Shf. Ct, 
Glasgow, 2 Scots Law Times 359 (pianoforte on hire-purchase to 
tenant's wife). 

(4) Effect denied to alleged Transfer retenta possessione. 

[Note. — Additional cases will be found under L and under IL (1) 
and II. (2) ante, and (where goods in the hands of a middleman) 
under IV. (2) and IV. (4) post.] 

Corbet v. Stirling (1666), Mor. 10602 (household plenishing— 
poinder preferred to prior latent disponee). 

Ker V. Scot and Elliot (1695), Mor. 9122 (actual delivery of 
sheep preferred to prior symbolical delivery). 

Carse v. Halyharton (1714), Mor. 9125 (household plenishing — 
poinder preferred to prior latent disponee). 

HUU V. Bv4ihanan (1785), Mor. 14200, Affd. H.L. (1786), 
3 Pat App. 47 (30 hhds. tobacco, of which eight delivered to 
insolvent buyer, but returned before actual bankruptcy — seller 
preferred to whole). See also III. (7). 

SaU&r V. KnoTis Factor (1786), Mor. 14202 (malt in seller's 
warehouse — price paid, quantity measured and set apart for 
buyer — seller's creditors preferred). 

Arbuthnott v. Paterson (1798), Mor. 14220 (precepts for delivery 
of grain addressed to seller's tenants as custodiers, and in some 
cases acknowledged by them — seller preferred to buyer's 
creditors). 

Brodie v. Todd and Co, (20th May 1814), F.C. (bill of lading 
sent to buyer on condition that acceptance sent in return — 
condition not fulfilled — goods retained by seller). See Sale of 
Goods Act, Sect 19 (3). 

Johnstone v. Sprott (1814), Hume 448 (conveyance in security 
of advances retenta possessione ineffectual against general creditors). 

Taylor v. Jack (1821), 1 Sh. 133 (N.K 139) (taking hold of 
horse's ears not constructive delivery). See also IV. (2). 
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11. — Rule that Possession presumes Property — continued. 

Borthmck v. Grant (1829), 7 SL 420 (household furniture— 
poinder preferred to prior latent disponee). 

Fraser v. Frisby (1830), 8 SL 982 (household furniture— 
poinder preferred to prior latent disponee). 

JVyld and Co. v. Richardson (1832), 10 Sh. 538 (spirits in 
seller's bonded store— delivery order intimated to excise store- 
keeper — landlord's hypothec preferred). 

Gibson V. May (1841), 3 D. 974 (poinder preferred to prior 
latent disponee). 

Shear&r v. Christie (1842), 5 D. 132 (creditor of husband 
preferred to wife founding on post-nuptial marriage contract 
revocable as donation iiUer conjuges). 

Boaky. Megget (1844), 6 D. 662 (hides in seller's tanning pits). 

Anderson v. Ford (1844), 6 D. 1315 (felled timber partly 
remaining on seller's lands). See also III. (5). 

M'NaugUm v. Baird and Co. (1852), 24 Sc. Jur. 623 ; 1 Stuart 
1051 (iron sold and price paid — ^seller entitled to retain against 
sub-buyer for general balance due by original buyer). 

Drydm and Co. v. Eamelin and Co. (1853) ; Bell's Com., i, 243 
(guano retained by seller — bill for price dishonoured). 

Mathieson v. Alison (1854), 17 D. 274 (delivery order for 
spirits in seller's bonded warehouse — seller's creditors preferred). 
See Com. ante, p. 195. 

M'AHhur v. Brown (1858), 20 D. 1232 (furniture, etc., pur- 
chased at auction under diligence, but allowed to remain on 
debtor's premises, held subject to poinding of the ground). 

Benton v. Craig (1864), 2 Macp. 1365 (moveable machinery of 
tenant assigned to creditor and assignation intimated to landlord, 
but possession retained). 

Anderson, v. M^Cdll (1866), 4 Macp. 765 (grain in owner's 
public store — delivery order in security of advance — ^transfer 
ineffectual). 

Wright v. MitcheU (1871), 9 Macp. 516 (completed delivery to 
buyer — re-delivery to seller reduced under Bankruptcy Acts — 
buyer's creditors preferred). See also III. (6). 

Stiven v. Scott and Simson (1871), 9 Macp. 923 [goods invoiced 
and partly delivered in security — general creditors preferred). 
See also IIL (6). 
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IL— Rule that Possession presumes Property — continued. 

Clark and Co, v. fFest CcMer OU Co. (1882), 9 Ret 1017 
(moveables and plant of manufacturing company assigned without 
change in possession). 

Seath and Co, v. Moc/re (1884), 12 Ret. 260; Affd. (1886), 13 
Ret. H.L 57 (machinery for ship in builder's yard). See 
also lY. (2), and Com. anie^ p. 90. 

Rhinds Trustee v. Robertsm and Baxter (1891), 18 Ret 623 
(spirits in owner's bonded warehouse— delivery order in security 
of advance — transfer ineffectual). 

Fattison's Trustee v. LisUm (1893), 20 Ret 806 (household 
furniture assigned in security — ^alleged delivery by means of key 
of house — general creditors preferred). See also L and Ck)M. ante, 
p. 280. 

(5) Effect denied to Condition suspensive of the Sale or of the Passing 
of the Property, 

Brown v. Marr, Barclay, etc. (1880), 7 Ret 427 (jewellery — 
sale or return — pawned — pawnbrokers preferred). See Com. 
ante, p. 94. 

Cropper and Co. v. Donaldson (1880), 7 Ret 1108 (printing 
machine — hire-purchase — poinded by purchaser's creditors — 
creditors preferred). 

M'CauTs Trustees v. Thomson (1883, 10 Ret 1064 (household 
furniture — hire-purchase — ^purchaser's creditors preferred). See 
also n. (2). 

Clarke and Co. v. Miller and Son's Trustee (1885), 12 Ret 
1035 [flax — payment by bill — acceptance of bill not suspensive 
condition). See also IL (10), and Com. ante, p. 102. 

(6) Effect given to Possession under Transfer by Fiduciary. 

Thomson v. Elies (1675), Mor. 9118 (moveables conveyed in 
trust by husband to wife — breach of trust — bona-fide purchaser 
from wife preferred to husband's heirs). 

Aitwood V. Kinnear (1832), 10 Sh. 817 (wines fraudulently 
transferred by purchasing agents in security of advance to them 
— security effectual). 
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n.— Rule that Possession presumes Property— om/mM^i. 
(7) Effect given to Possession under Assignation in Security. 

Hmry v. Bobertson and Sime (1822), 1 Sh. 399 (N.E. 437), 
(possessor preferred to assignor's creditor). 

(8) Effect given to Possession (cUihough recent) as against Reputed 
Ownership of Seller, 

Walker v. Irwin and Co, (1841), 3 D. 985 (shop goods — former 
owner's name above door). 

Miller's Trustee v. Shield (1862), 24 D. 821 (transaction 
challenged under Bankruptcy Acts, but sustained). 

Allan and CoJs Trustee v. Gunn and Co, (1883) [transaction 
challenged under Bankruptcy Acts, but sustained). See also III. 
(4) and III. (8). 

(9) Effect given to Possession through Delivery Order, 

[Note. — The cases undemoted arose out of the same circumBtances, 
and were decided at the same time and in the same manner 
by the Court of Session. Only Pochin^s Case appears in the 
Court of Session Reports. Vickert^ Case was appealed to the 
House of Lords, where the affirming. judgment proceeded, not 
on possession (as in the Court of Session), but on the effect of 
an iron-warrant as a document of title under the Factors Act 
of 1842, Sect. 4. In the House of Lords opinions varied as 
to the effect of mere possession, Lord Watson emphatically 
affirming the Scottish principle. See now definition of 
"document of title" in Factors Act 1889, Sect. 1 (4) and 
Sale of Goods Act, Sect. 62 (1).] 

Pochin and Co. v. Rdbinows and Marjortbariks (1869), 7 Macp. 
622 (iron-warrant obtained by fraud and pledged — pledgee in 
possession of goods entitled to retain for advance). 

Tickers v. Hertz (1871), 9 Macp. H.L. 65 (same as pre- 
ceding case). See also IV^. (1). 

(10) Effect given to Delivery, notvnthstanding Buyer's Insolvency or 
alleged Fraud. 

Prince v. PallcU (1680), Mor. 4932 (wines shipped for buyer — 



320 SALE OF GOODS ACT 1893. 

11. — Rule that Possession presumes Property — corUinued. 
seller allowed to prove buyer^s insolvency at date of order — 
proof failed. See also IV. (4), and Com. avUe, pp. 159, 
204. 

Iriglis V. Boyal Bank (1736), Mor. 4936 (grain delivered at 
various dates). See also III. (7), and Com. antcy p. 214. 

[Note. — Presumptive fraud intra triduum established by this case, 
but overruled by the House of Lords in AUan, Steuart, and 
CoIb Case,'] 

Gordon v. Gardiner (1784), Mor. 4946 (copper stills purchased 
three months before bankruptcy). 

Allan, Steuart, and Co. v. Stein's Creditms (1790), Mor. 4949 ; 
Rev. H.L (1790), suh nom, Jaffrey, etc, v. Alkmy Steuxxrt, and Co,, 
3 Pat. App. 191 (Court of Session held that presumption of 
fraud where goods delivered within three days of bankruptcy. 
House of Lords reversed, holding that fraud in all cases must 
be proved). See also IV. (3). 

Collvns V. Marquis's Creditors {^Zrd November 1804), F.C., Mor. 
14223 (cargo timber partly delivered into buyer's woodyard — 
buyer's creditors preferred to the part delivered). See also IIL 
(7) and IV. (3). 

Strachan v. Kn>ox and Co,'s Trustee (21st January 1817), F.C. 
(wines ex ship — bonded in name of buyer's agent). See also 
IV. (4). 

Richmond v. RaUton (1854), 16 D. 403 (mere insolvency not 
fraud — property in furniture held passed by delivery). See Com. 
amie, p. 132. 

MorUm and Co. v. Abercromby (1858), 20 D. 362 (goods pur- 
chased and shipped in buyer's name for Australian market — 
bills of lading endorsed by buyer to third party — ^held delivery 
complete). See also IV. (1) and IV. (4). 

Ehrenhacher and Co. v. Kennedy (1874), 1 Eet 1131 (aver- 
ments of fraud by buyer, and prior creditor to whom goods 
delivered, held irrelevant, there being no averment of dolus dans 
causam corUrady^i or of concerted fraud). 

Clarice and Co. v. Miller and Son's Trustee (1885), 12 Ret. 1035 
(flax delivered during consultations by buyer as to stopping 
payment). See also 11. (5), and Com. ante, p. 102. 
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IL Rule that Possession presumes Property— cwi^mw«i. 

(11) Seller (retenta possessione) or his Creditors preferred, notvnthr 
standing MercarUile Law AmendmeTU Act 1856. 

W^ifper Y. Harveys, etc. (1861), 23 D. 606 (whisky in seller's 
bonded warehouse — sub-sale not duly intimated — doubtful inter- 
pretation of Act). See arUe, p. 92, note. 

Sim V. GrarU (1862), 24 D. 1033 (seller of horse retaining 
possession and use, with power to sell). 

M^Meekin v. Ross (1876), 4 Ret. 154 (sale of scrap-iron lying 
in yard of shipbuilder or to be produced within a specified period 
— ^buyer no jus ad rem spedficam), 

Stewart v. Fraser and Co., etc, (1878), Shf. Ct, Glasgow, Guth. 
Sel. Ca. 2nd ser. 512 (wheats part of larger quantity in store — 
delivery order countermanded by sellers before indorsee of buyers 
presented it to storekeeper). 



(1 2) Effect denied to Pledge or Security witlmd Possessum, 

Tod and Son v. Merchant Banking Co, of London, Ltd, 
(1883), 10 Ret. 1009 (bank holding bills of lading in security, and 
having control of goods, allowed part to be delivered under 
temporary arrangement). But see III. (1) and III. (2). 



III. Exceptions to rule that Possession op Moveables 
PRESUMES Property. 

(1) Presumption from Possession set aside by Contrary Proof 

Hog V. Hamilton (1679), Mor. 9119 (moveables possessed by 
widow — claimed by nearest of kin). 

Abercromby v. Story (1687), Mor. 11618 (moveables possessed 
by widow — claimed by children of first husband). 

Warrender v. Alexander (1715), Mor. 10609 (goods for export 
— temporary custody). 

Mackenzie v. NevxiU (1824), 3 Sh. 206 (accidental possession 
will not found claim of retention in security). 

Y 
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in. Exceptions to Presumption op Property — cmtmued. 

Louson V. Craik (1842), 4 D. 1452 (accidental possession will 
not found claim of retention in security). 

North -Western Bank, Ltd. v. Poynter, Son, and Macdonaids 
(1894), 21 Ret 513, Rev. H.K 32 S.L.R. 245 (bills of lading held 
by bank in security, but handed back to pledgors as agents for 
the sale of the goods on behalf of pledgees — held that pledgees' 
possession had not been lost). 



(2) Effect denied to Plea ofBeputed Ownership arising from 
Possession, 

i. As against Creditors. 
[Note. — See also cases under III. (4).] 

JSadie v. Young (1815), Hume 705 (horses and carts sold and 
afterwards leased by buyer to seller — buyer preferred to seller's 
creditors.) See also III. (4). 

Gray and Co, v. Farquhar (1823), 2 Sh. 160 (N.R 146) (former 
owner of ship in possession as manager — conditional obligation 
by new owner to re-convey — claim of creditor of former owner 
repelled). 

M'Millan v. Price (1837), 15 Sh. 916 (household furniture not 
subject to diligence of creditors of liferenter). 

Macdougall v. Whiteiaw (1840), 2 D. 500 (household furniture 
of sister in house occupied by herself and her brother — reputed 
ownership of brother refused eflFect). 

Fyfe V. Woodman (1841), 4 D. 255 (claim of daughters to 
household furniture sustained against reputed ownership of 
father). 

Smith V. Fhwerdew (1842), 5 D. 335 (claim of daughter to 
household furniture sustained against reputed ownership of 
mother). 

Young v. Loudoun (1855), 17 D. 998 (furniture belonging to 
wife exclusive of jus mariti — reputed ownership of husband ex- 
cluded). 

Scott Y, Scott's Trustee (1889), 16 Ret 504 .(furniture bought 
from trustee for creditors, insolvent retaining possession — ^buyer 



APPENDIX JI.—POSSESSION, 323 

IIL Exceptions to Presumption of Property— cow/wt^. 
preferred to trustee in subsequent sequestration). See also III. 
(8). 

MUcheWs Trustees v. GladsUme (1894), 21 Ret 586 (furniture 
belonging to marriage-contract trustees and jointly possessed by 
spouses — trustees preferred to husband's ikssignee). 

Adam v. Adam's Trustee (1894), 21 Eet 676 (wife's furniture 
in joint possession of spouses — wife preferred to husband's 
creditors). 

ii. As against Landlord's Hypothec 

Cowan V. Perry (1804), Bell's Com, ii. 30, note (furniture held 
by tenant on deposit or loan without hire — owner preferred to 
tenant's landlord). 

Jaffray v. Carrick (1836), 15 Sh. 43 (tenant tortiously with- 
holding furniture from true owner — owner preferred to tenant's 
landlord. 

Adam v. Suiherkmd (1863), 2 Macp. 6 (furniture sold under 
crown diligence — allowed by buyer to remain in house — ^buyer 
preferred to landlord of former owner). 

MUne V. Singer Manufaduring Co. (1881), Shf. Ct., Perth, 25 
Jour, of Juris. 499 (sewing-machine on hire-purchase — owner 
preferred to hire-purchaser's landlord). 

Singer Manufadvring Co. v. Docherty (1882), Shf. Ct, Hamilton, 
26 Jour, of Juris. 445 (sewing-machine on hire-purchase — owner 
preferred to hire-purchaser's landlord). 

Stevenson v. Donaldson (1884), Shf. Ct, Glasgow, 28 Jour, of 
Juris. 277 (pianoforte hired — owner preferred to hirer's landlord). 

fFheeler and WUscm Co. v. M'Eitchie (1884), Shf. Ct, Dundee, 
28 Jour, of Juris. 498 (sewing-machine on hire-purchase — owner 
preferred to hire-purchaser's landlord). 

fFatson v. Svnger Manufacturing Co. (1884), Shf. Ct, Glasgow, 
28 Jout. of Juris 658 (sewing-machine hired — owner preferred 
to hirer's landlord). 

Bell V. Andrews (1885), 12 Ret 961 (pianoforte belonging to 
tenant's daughter [a minor residing with her father] — daughter 
preferred to landlord). 

Grade v. Pulsometer Engineering Co. Ltd. (1887), 24 S.LR 239 
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III. Exceptions to Presumption of Property — cordinued. 
(engineering samples in agent's office — owner preferred to agent's 
landlord). 

(3) True Owner Referred to bon^fide Possessor under TiUe 
a non domino. 

Beveridge v. Indwellers in Cupar (1583), Mor. 9111 (poinded cattle 
sold by public roup — decree reduced — purchasers obliged to 
restore. But see Bell's Com. i. 299, note). 

Caithness {Bishop of) v. Fleshers in Edinburgh (1629), Mor. 9112 
(stolen horse bought in public market). 

Ferguson v. Forrest (1639), Mor. 9112 (stolen horse bought in 
public market). 

^Fright v. Buichart (1662), Mor. 9112 (fraudulent sale of furni- 
ture by lessee — buyer in constructive possession). 

Ramsay v. JFUson (1666), Mor. 9113 (jewels pledged by 
custodier). 

Semple v. Givan (1672), Mor. 9117 (heirship-moveables pledged 
by widows-claimed by heir). 

Hay V. Leonard (1677), Mor. 10286 (spuilzie or robbery is 
vUium inhcsrens as well as theft). 

Forsyth v. KUpatrick (1680), Mor. 9120 (horse hired and 
fraudulently sold). 

Campbell v. Christie (1682), Mor. 10608 (stolen cattle). 

Pringles v. Qribton (1710), Mor. 9123 (jewels pledged by 
custodier). 

Lesly V. Hwnter (1752), Mor. 2660 (cloth in hands of bleacher 
who claimed to retain for general balance due by apparent 
owner). 

Henderson v. Gibson (1806), Mor. Moveables, App. 1 (stolen 
cattle bought in public market). 

Hart and Gemmell v. Pardon and Co, (1861), Sh. Ct., Glasgow, 
Guthrie's Sel. Cases, 1st ser. 439 (watches fraudulently obtained 
and pledged — held theft, and true owner preferred). 

Muir, Wood, and Co, v. Moore and Kidd (1876), Sh. Ct, Glasgow, 
Guthrie's Sel. Cases, 1st ser. 444 (piano lent on hire and 
pledged for advance^— held theft, and owner entitled to vindicate 
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III. Exceptions to Presumption of Property— (»n^mi««i. 

Martinez y Gomez v. Allison (1890), 17 Ret. 332 (goods pledged 
by forwarding agent for his own antecedent debt). 

MUcMl V. Hey$ and Sons (1894), 21 Ret. 600 (copper rollers 
obtained on loan and handed to bleacher who claimed to retain 
for his bleaching account — true owner preferred). 

See also 

Alexander v. Black (17th January 1816), F.C. (cattle, in 
custody for grazing, fraudulently sold in public market — opinion, 
but not decided that true owner could recover). 

And see contra 

Gordon v. Menzies (1687), Mor. 9122 (conditional eflFect given to 
sale of stolen article in public market). 

Todd V. Armmir (1882), 9 Ret 901 (stolen horse — eflFect given 
to sale in market-overt in Ireland). See Com. ante, p. 113. 

(4) Effect given to Symbolical or Constructive Delivery tvUhout 
change in Possession. 

[Note. — See also cases under III. (2) i.] 

Gray v. Cowie (1684), Mor. 9121 (symbolical possession pre- 
ferred to actual possession under posterior disposition). 

Grant v. Smith (1758), Mor. 9561 (growing corn). But see 
Sheriff Guthrie's note to Bell's Prin., Sect. 1303, 9th ed. 
p. 808. 

Simpson v. Duncanson's Creditors (1786), Mor. 14204 (ship on 
stocks). See Com. ante, pp. 96, 277. 

BroughUm v. Aitchisons (15th November 1809), F.C. (98 bolls 
wheat in seller's granaries, part of larger mass unseparated — 8 
bolls delivered— delivery order granted for remainder — buyer 
preferred to seller's creditors). Case doubted — see ante, p. 79, 
note. 

Eadie v. Yov.ng (1815), Hume 705 (symbolical delivery of 
horses, etc.). See also III. (2). 

Maxwell and Co, v. Stevenson and Co. (1830), 8 Sh. 618, Rev. 
H.L. (1831), 5 W. & S. 269 (delivery by key of warehouse). 

Lang v. Bruce (1832), 10 Sh. 777 (cattle in seller's parks). 
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III. Ekceptions to Prbsumption of Property— (wi^Miuttf. 

G^«wv.i^(?ri>cs(1833), 11 Sh. 916 (bottled wine in seller^s bins). 
See Note (e) wide, p. 88. 

Henry v. Durdop and Co. (1842), 5 D. 3 (cattle driven off by 
servants of seller and buyer — bujer induced by seller to believe 
that delivery given). 

Dimmack v. Dixon (1856), 18 D. 428 (written obligation to 
deliver iron to party lodging document — indorsee preferred to 
unpaid granter). 

BovUl V. Dixm (1854), 6 D. 619 ; Affd. H.L. {sub nom. Dkon v. 
BovUl) (1856), 19 D. H.K 9; 3 Macq. 1 (written obligation to 
deliver iron to party lodging document — ^held by Court of Session 
transferable without indorsation — ^reversed on this pointy but 
aflirmed on specialty). 

MUcMl V. Maj&r (1856), 19 D. 30 (furniture bought from 
trustee in bankruptcy, but remaining in bankrupt's possession — 
buyer preferred to new trustee). 

Union Bank v. Mackenzie (1865), 3 Macp. 765 (tenants of mill 
assigned moveable machinery to landlords — landlords held to 
possess through tenants, and preferred to tenant's creditors). 

Blac^ V. Incorporation of Bakers (1867), 6 Macp. 136 (milling 
products vested in buyer as produced). See also 4 (1), and Sale 
of Goods Act) Sect. 18, Com. ante, p. 91. 

Wylie and Lochhead v. Mitchell (1870), 8 Macp. 552 (hearse 
manufactured to order but undelivered — ^buyers held joint owners 
in respect of material contributed). 

Orr^s Trustee v. Tullis (1870), 8 Macp. 936 (newspaper plant 
sold and afterwards leased to seller, who retained possession — 
buyer preferred to creditors of seller). 

Robertsons v. M'Intyre (1882), 9 Eet. 772 (lessee of manu- 
factory sold moveable machinery to landlord, who afterwards 
leased it to seller). 

Allan and Co.'s Trustee v. Ounn amd Co. (1883), 10 Ret 
997 (nets sold for £100 under special contract of pre-emption — 
seller retained possession for ten months, and gave delivery after 
his sequestration — transaction alleged to be security not sale, but 
sustained against seller's trustee in bankruptcy). See IL (7) and 
IIL (8), and also CoM. anie, p. 278. 

Darling v. Wilson's Trustee (1887), 15 Ret. 180 (underground 
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IIL Exceptions to Presumption of Property— om/mt^. 
pipes sold for £400 — ^alleged not sale bat security — held that the 
only possession of which the property was capable had been 
given). See Com. an/e, p. 279. 

lAddelVs Trustee v. Warr and Co. (1893), 20 Eet 989 (house- 
hold furniture sold, but retained by seller on contract of hire- 
purchase — alleged to be security not sale, but transaction sustained 
against seller's trustee in bankruptcy). See Com. aiUe^ p. 281. 

See also 

Campbell v. Ban-y (1748), Elchies' Sale, No. 7 (cattle marked 
by buyer — left in seller's enclosures — risk with buyer). 

More V. Dudgeon and Brodie (1801), Bell's C<m. i. 186 ; i. 193 
(grain in seller's store — ^key with buyer's servant for sifting or 
airing — ^no possession by buyer). See also L 

Duff V. Brovm (14th February 1814), F.C. ; Eev. H.L. 
(1817), 6 Pat App. 332 (growing wood — special circumstances 
suggesting that purchaser had possession though wood not cut — 
purchaser of estate in the knowledge of previous sale of wood 
bound to give it eflFect). 

Dwrdqp v. Lambert (1837), 15 Sh. 884 and 1232 ; Rev. (1839), 
1 Eob. App. 663 (puncheon of spirits shipped to buyer and lost 
during storm — Court of Session held as matter of law that pos- 
session and consequent risk with buyer — House of Lords held risk 
question of fact to be tried by jury). See Sale of Ooods Act, 
Sect. 20, and Com. ante, p. 108. 

Sutherland v. Monirose Shipbuilding Co. (1860), 22 D. 665 
(ship on stocks — ^paid by instalments). 

Spencer and Co. v. Dobie and Co. (1879), 7 Ret 396 (ship on 
stocks — paid by instalments). 

(5) Effect given to Condition Sfwspensive of Sale or of Passing the 
Property. 

i. Su^;>ensive of Sale. 

Marstmi v. Kerr's Trustee (1879), 6 Ret. 898 (cab hired by 
coach-builder to cab-hirer, with option of purchase). 

Macdanald v. Western (1888), 15 Ret 988 (jewellery on con- 
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tract of sale or return — owner preferred to possessor's creditors). 
See Com. ante, p. 94. 



ii. Suspensive of Passing the Property, 

Cowan V. Spence (1824), 3 Sh. 42 (N.E. 28) (moveable 
machinery belonging to landlord of paper mill, and held by 
tenant on contract of hire-purchase — landlord preferred to tenant's 
creditors). 

fFight V. Fmmn (1828), 7 SL 175 (distillery utensils be- 
longing to landlord, leased to tenant under obligation by him 
to purchase — ^landlord preferred to tenant's creditors). 

Anderson v. Ford (1844), 6 D. 1315 (felled timber partly 
taken by buyer's servants to harbour for shipment to buyer — 
price unpaid). See also II. (4). 

Brandt v. Dickson (1876), 3 Ret 375 (10 tons flax delivered 
to buyer — acceptance of bill held suspensive condition — seller pre- 
ferred to buyer's creditors). See Com. ante, p. 102. 

Duncanson v. Jefferis' Trustee (1881), 8 Ret 563 (hotel 
furniture belonging to landlord leased to tenant — tenant 
under obligation to purchase — landlord preferred to tenant's 
creditors). 

Hogarth v. Smart's Trustee (1882), 9 Ret. 964 (thrashing-mill 
erected by millwright on farm under verbal agreement that 
property not to pass till price paid — millwright preferred to 
farmer's creditors). See Com. avUe, 101. 

Murdoch and Co. Ltd. v. Greig (1889), 16 Ret 396 (har- 
monium held on hire-purchase — fraudulently sent by hire-pur- 
chaser to sale-room and sold by public auction — owner preferred 
to bondrjide purchaser). But see now Factors Act 1889, Sect 9 ; 
Sale of Goods Act, Sect 26 (2), and Com. ante, pp. 83, 116. 

See also 

GirduH)od and Co. v. Pollock, GUmour, and Co. (1827), 5 Sh. 
507 (N.E 477) (question discussed but not decided whether 
delivery of part of a machine in course of manufacture trans- 
ferred the property of that part). 
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III. Exceptions to Presumption of Property — cordinued. 

. (6) Effed denied to Possession^ Transa4ion being Reduced or 
Reducible on ground of Insolvency or Bankruptcy. 

Vdttance v. Scot (1531), Mor. 10597 (fraudulent transfer of 
possession). 

M'Kay v. Fw^h (1758), Mor. 4944 (fish purchased by 
insolvent and handed to prior creditor, who was held maid 
fide — seller preferred). 

Wright v. Mitchell (1871), 9 Macp. 516 (completed delivery 
to buyer— re-delivery to seller reduced under bankruptcy Acts — 
buyer's creditors preferred). See also II. (4). 

Stioen v. Scott and Simson (1871), 9 Macp. 923 (goods invoiced 
and partly delivered in security — general creditors preferred). 
See also IL (4). 

Gourlay v. Hodge (1875), 2 Ret. 738 (grain purchased on 
credit and handed to prior creditor within sixty days of bank- 
ruptcy — buyer's general creditors preferred). 



(7) Effect denied to Buyer's Possession^ he being Insolvent or Fraudu- 
lent Of holding Goods custodiae causa. 

[Note, — The rule of presumptive fiaud irdra tnduum was established 
by Inglis v. Royal Bank {Cave*8 Case) in 1736, and was acted 
upon till 1790, when it was set aside by the House of Lords 
in Allan, Steuart, and Co. v. Stein^s Creditors, 3 Pat. App. 191. 
But a sale, fraudulent in itself, has always been reducible irre- 
spective of the period of delivery of the goods.] 

Inglis V. Royal Bank (1736), Mor. 4936 (grain delivered at 
various dates). See also II. (10) and Com. amie, p. 214. 

Chrysties v. Fairkolms (1748), Mor. 4896 (credit given upon 
faith of bill for price by buyer and third party — third party's 
signature forged). 

Dwnlap V. Crookshanks, etc (1752), Mor. 4879 and 741 (fraudu- 
lent scheme for purchasing goods on the pretended joint credit 
of a third person and delivering them to a prior creditor in 
discharge of debt — seller preferred to prior creditor). 
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Forbes v. Mains and Co, (1752), Mor. 4937 (wines arrested on 
shipboard — sellers preferred, buyer having concealed from them 
her insolvent circumstances, and especially decree oi cessioboTumim), 
See also IV. (3). 

Robertson* 8 Creditors v. Udides and Fatullo (1757), Mor. 4941 
(goods fraudulently imported and sold — original seller preferred 
to the price). 

NeuHdl V. Mitchell (1765), Mor. 4944 (cattle poinded by 
creditors of buyer on day following purchase — ^held property had 
not passed to buyer — sellers preferred). 

Wallace, Gardyn, and Co. v. Miller (1766), Mor. 8475 (linena 
while in custody of bleacher sold to him; buyer resiled from 
purchase on ground of insolvency — ^held not delivered). 

CampbeU, Robertson, and Co. v. Shepherd (1776), 2 Pat App. 
399 (scheme by insolvent who absconded from Scotland and 
fraudulently obtained credit in London — sellers preferred by 
House of Lords to arresting creditors of buyer). 

HilU V. Budumin (1785), Mor. 14200; Affd. H.L. (1786), 
3 Pat. App. 47 (30 hhds. of tobacco, of which 8 delivered to in- 
solvent buyer, but returned before actual bankruptcy — seller 
preferred to whole). See also XL (4). 

Sandieman and Co. v. Kempt's Creditors (1786), Mor. 4947 
(fraud giving rise to sale — buyer notour bankrupt forty-nine days 
after delivery of goods — seller preferred to buyer's creditors). 

Love V. Kempfs Creditors (1786), Mor. 4948 (goods forwarded 
to buyer on receipt of fraudulent letter of guarantee — seller pre- 
ferred to buyer's creditors). 

Robertson and Aitken v. More and Co. (3rd July 1801), F.C., 
Mor. Sale, App. 3 (cargo of wheat partly delivered after notice of 
stoppage). See also IV. (3) and Note (rf) ante, p. 225. 

Collins V. Marquis's Creditors (23rd November 1804), F.C. [cargo 
of timber partly unloaded — remainder held not delivered. See 
also II. (10) and IV. (3). 

Drake v. M'Millan (1807), Hume 691 (timber landed by buyer 
and stored for benefit of all concerned — seller preferred). See 
also IV. (3). 

Fotheringham v. SomermUe and Co. (26th May 1809), F.C. (goods 
landed and stored in shipowner's cellar — arrested by buyer's 
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IIL Exceptions to Presumption of Property — continued. 
creditors and removed to public warehouse — sale annulled on 
ground of fraud). See also IV. (4). 

Stein V. Hutchison (16th November 1810), F.C. (insolvent pur- 
chaser refused to accept delivery, but took goods into his ware- 
house custodue causa). 

Govxms V. Phin (1813), Bell's Com, i 244 (clerk of insolvent 
purchaser refused to accept delivery and stored goods in ware- 
house of third party). 

Carnegie and Co, v. Hutchison (1815), Hume 704 (puncheon of 
rum delivered a few days before buyer's sequestration and bill 
for price not accepted). See Sale of Goods Act, Sect. 19 (3), 
Com. ante, p. 102. 

Brovm v. Watson (1816), Hume 709 (cattle and sheep bought 
by insolvent farmer and delivered in his absence — upon his 
return he re-delivered them to seller — seller preferred to buyer's 
creditors). 

Schuurmans and Sons v. Goldie (1828), 6 Sh. 1110 (cargo of 
cheese — buyer's insolvency announced, but concealed from sellers). 
See Com. ante, p. 215. • 

Inglis V. Port Eglinton Spinning Co. (1842), 4 D. 478 (goods 
refused by insolvent buyer and sent to neutral custody, but 
afterwards received by buyer, held not delivered). 

TFatt V. Findlay and Hendrie (1846), 8 D. 529 (whisky sold 
and delivered — buyer concealed from seller that he was taking 
steps for sequestration). See Com. ante, p. 132. 

Stoppel and Co, v. Stoddart (1850), 13 D. 61 (bill of lading 
indorsed by buyer to prior creditor, and indorsation reduced 
under bankruptcy Acts — goods eflFectually stopped in transitu). 
See also IV. (3). 

Jovritt V. Stead (1860), 22 D. 1400 (wool refused as not accord- 
ing to sample, but received by buyer custodice causa), 

Booker and Co, v. MUne (1870), 9 Macp. 314 (cargo landed from 
ship on to quay by buyer's servant, and small portion removed to 
buyer's warehouse — buyer then intimated rejection on ground of 
insolvency — whole held to be effectually rejected). 

Birreirs Trustee v. Clark and Bowe (1874), Sh. Ct, Glasgow, 
Guthrie's Sel. Ca. i. 86 (coffees delivered after buyer had 
resolved to apply for sequestration). 
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Flatnauer Bros, v. Tosh (1892), 8 Sh. Ct Rep. 110 (watches, 
etc., delivered after buyers had resolved to stop payment). 

(8) Effect given to Mercantile Law Amendment Act 1856. 

M'Bain v. Wallace and Co. (1881), 8 Ret. 360; AflFd. 8 Ret. 
H.L. 106 (ship on the stocks — ^paid by instalments). See Com. 
ante, p. 276. 

Allan and CoJs Trustee v. Gunn and Co. (1883), 10 Ret. 997 
(nets allowed by buyer to remain with seller for ten months — 
delivery only taken after seller's sequestration). See also II. (8) 
and III (4), and Com., Sect. 61 ante, p. 278. 

Scott V. Scott's Trustee (1889), 16 Ret. 504 (furniture bought 
from trustee for creditors, insolvent retaining possession — ^buyer 
preferred to trustee in subsequent sequestration). See also 
III. (2). 

IV. — Civil Possession through Third Parties. 

(1) Effect given to Document of Title or to Constructive Delivery. 

Main v. Maxwell (1710), Mor.- 9^124 (10 hhds. tobacco weighed 
over by seller to buyer's wife ip public warehouse). 

Buchanan and Cochran v. SuHin (1764), Mor. 14208 (38 hhds. 
tobacco — assignment on back of " bill of loading "). 

Hastie and Jamiesmi v. Arthur (1770) H.L., 2 Pat. App. 
251 ; Mor. 14209 (288 hhds. tobacco— " bill of loading" trans- 
mitted to buyers). 

Bogle V. Dunmare and Co. (1787), Mor. 14216 (sugars — bill of 
lading transferred by indorsation). 

Tod and Co. v. Battray (Ist Febniary 1809), F.C. (spirits in 
bonded trarehouse — delivery order addressed to revenue officer 
and intimated to him). 

Spence v. Auchie, Ure, and Co. (1804), Mor. 14226; Revd. H.L. 
(1810), 5 Pat App. 291 (spirits in bonded warehouse of third party 
— delivery di-der intimated to keeper of warehouse and entered 
in his books). 

Laurie v. Black (1831), lOSh. 1 (grain in public store on which 
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IV. Possession through Third Parties — continued, 
storekeeper had made advances to owner — sale by intimated 
delivery order — ^buyer preferred to storekeeper). 

M'Eachern v. Ewing and Co. (1824), 2 Sh. 724 (N.K 603) (rum 
in bond — ^intimated delivery order). 

Hastie and Co, v. fFardm and Son's Trustee (1848), 11 D. 240 ; 
Affd. H.L. (1849), 21 Sc. Jur. 548 (delivery order for sugars 
indorsed by buyer to third party in security of advance — indorsee 
preferred to sellers). 

Balfour v. Laing (1852), 24 Sc. Jur. 290; 1 Stuart 542 (cargo 
of flax — price paid by buyer on faith of arrival — foreign seller 
indorsed bill of lading in security of advance — indorsee pre- 
ferred). 

Hamilton v. JVestem Bank (1856), 19 D. 152 (brandy in bond 
— delivery order). See Com. ante, p. 276. 

Morton and Co, v. Abercromby (1858), 20 D. 362 (bill of lading 
in buyer's name indorsed by buyer to third party). See also II. 
(10) and IV. (4). 

Black V. Incorporation of Bakers (1867), 6 Macp. 136 (milling 
products vested by delivery order as produced). See also III. (4) 
and Com. ante, p. 91. 

Vickers v. Hertz (1871), 9 Macp. H.L. 65 (iron warrant obtained 
by fraud and pledged — warrant *held to be a document of title 
under Factors Act — ^pledgee entitled to retain for advance). See 
alsoIL (9). 

Fleming v. Smith and Co, (1881), 8 Ret 548 (sugars sold on 
credit — sub-sale by buyer on credit, and delivery order entered 
in original seller's stock-book — subsequent bankruptcy of first 
buyer — second buyer preferred to original seller). * See Com. ante, 
p. 194. 

Yowng v. Aktiebolaget Ofverums BrvJc (IH90\ 18. Ret 163 (iron 
shipped from Sweden for English buyer landed by mistake at 
Bo'ness and stored by buyer's agent — held not subject to diligence 
of seller's creditors). See also I. . ' ; ■ 

H^est Lothian Oil Co, Ltd, v. Mair (1892),' 20 Ret. 64 (empty 
barrels sold by company to director and separately enclosed in a 
locked fence in company's yard, the key of which t^^ handed to 
buyer — held effectually delivered to him — question of sale or 
security). See also I. and Com. ante, p. 279. 



334 SALE OF GOODS ACT 1893. 

IV. Possession through Third Parties — continued. 

See al^ 

Adamson, Howie, and Co, v. Guild (1868), 6 Macp. 347 (sugars 
— bill of lading — alleged stoppage in transitu — form of issues). 

Connal and Co. v. Loder (1868), 6 Macp. 1095 (intimated 
transfer of iron warrant). 

(2) Effect denied to Document of Title or to Constructive Delivery. 

Young v. Stein's Creditors (1789), Mor. 14218 (spirits shipped 
but driven back to port by contrary winds — bill of lading in- 
dorsed and transmitted to buyer — seller preferred to buyer's 
creditors). 

Campbell, EiUhven, and Co. v. Broum (1803), Bell's Com. i. 209 
(rum in bond — delivery orders — sellers preferred). 

Bobertson, Harvey, and Co. v. Adam's Creditors (1803), Bell's 
Com. i. 210 (rum in bond — intimated delivery order — sellers 
preferred). 

Arnots v. Boyter (24th November 1803), F.C., Mor. 14204 (biU 
of lading sent by seller to his own agent and delivery refused 
till price secured — seller preferred). See Com. ante, p. 102. 

Avid V. Hall and Co. (12th Jiuie 1811), F.C. (wine in bond— 
imintimated delivery orders — sellers preferred). 

Eadie v. Mackinlay (7th February 1815), F.C. (raw hides in 
tanyard — sale insufficiently intimated — creditor of seller pre- 
ferred). 

Taylcyr v. Jack (1821), 1 Sh. 133 (N.E. 139) (taking hold of 
horse's ears not constructive delivery). See also XL (4). 

Levitt V. Cleasby (1823), 2 Sh. 184 (N.K 163) (oils in hands of 
third party — unintimated authority to obtain possession not 
equal to possession). 

M'Ewea and Co. v. SmUhs (1847), 9 D. 434 ; Affd. H.L. (1849), 
6 Bell's App. 340 (sugars in bond — unintimated delivery order). 
See Com. ante, p. 206. 

Melrose and Co. v. Hastie and Co. (1850), 12 D. 665 ; (1851), 
13 D. 880 and 14 D. 268; (1854), H.L. 1 Macp. 698 (sugars 
in bond — unintimated delivery order. House of Lords decided 
on technical specialty). 
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IV. Possession through Third Parties — corUinued, 

Smith V. Allan and Poynier (1859), 22 D. 208 (spirits in bond 
— purchaser's name on casks). 

Macldnnon v. Max Nansen and Co. (1868), 6 Macp. 974 (copper 
roUers in hands of third party, who acknowledged that he held 
for buyer, but under certain conditions in favour of seller — held 
no transfer of property). 

HamUton v. Diaxm (1873), 1 Ret 72 (obligation signed by clerk 
of ironmasters to deliver iron generically described, held not bind- 
ing on ironmasters in a question with hondrfide indorsee). 

Seath and Co. v. Moore (1884), 12 Ret. 260; Affd. (1886), 13 
Ret RL. 57 (ship -machinery in builder's yard). See also 
IL (4) and Com. ante, p. 90. 

DistUler^ Co. Ltd. v. EusselFs Trustee (1889), 16 Ret 479 
(whisky in seUer's bonded warehouse — series of delivery orders 
by sub-purchasers intimated to sellers and acknowledged by them 
— five years afterwards claim of sub-purchasers for delivery resisted 
by sellers although price paid, on ground that never delivered and 
liable for general balance due by original purchaser). See Note («), 
Sect 18 ante, p. 8a 

(3) Effect given to Stoppage in transitu. 

[Note. — In stoppage in transitu the civil possession (through the 
carrier) is not that of the seller but of the buyer. The goods 
are delivered, otherwise the seller's remedy would be retention, 
not stoppage. A misapprehension on this point led to many 
cases between 1790 and 1849 being decided by the Court of 
Session as cases of stoppage in transitv^ which were really cases 
of retention. This was corrected by the House of Lords in 
M^Evoen v. SmdthSj IV. (2) ante. The error is referred to by 
Lord Justice-Clerk Inglis in Black v. Incorporation of Bakers 
(1867), 6 Macp. 136 at p. 140. See Com. ante, pi 206. 

AUan, Steuart, and Co. v. Stein's Creditors (1788), Mor. 4949; 
Revd. H.L. (1790), sub nom, Jaffrey, etc v. Allan, Stewart, and Co., 
3 Pat App. 191 (cargo of grain — bill of lading indorsed to 
buyer, but goods alleged to have been stopped in transitu. House 
of Lords allowed proof on this point). See also H. (10) and 
Com. ante, pp. 204, 214. 
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Robertson and Aitken v. More and Co, (3rd July 1801), F.C., 
Mor. Sale, App. 3 (cargo of wheat partly delivered — stoppage 
effectual as to remainder). See also III. (7) and Note {d) ante, 
p. 225. 

Collins V. Marquis's Creditors (1804), Mor. 14223 (cargo of 
timber partly unloaded — remainder effectually stopped). See 
also II. (10) and III. (7). 

Baxter v. Pearson (1807), Hume 688 (wheat on board ship hired 
by buyer — stoppage effectual). 

Drake v. M'MUlan (1807), Hume 691 (timber landed from 
vessel and stored by buyer's orders for benefit of all concerned — 
stoppage while in store effectual). See also III. (7). 

Neish V. Trompousky and Co, (1807), Hume 693 (hemp landed 
and lodged by shipmaster in public warehouse — stoppage by seller 
preferred to prior arrestment by creditor of buyer). 

Mitchell V. Gowans and Phin (12th January 1813), F.C. (delivery 
refused by buyer^s clerk — goods stored — ^transit not ended). 

Durdop V. Scott and Co, (22nd February 1814), F.C. (goods to 
lie till called for — warehoused by carrier — transit not ended). 
See Note (m) amie, p. 212. 

Black V. Cossets, 1828, 6 Sh. 894 (whisky by arrangement with 
buyer stored three months in carrier's warehouse — stoppage 
effectual But see now Sale of Goods Act, Sect 46 (3), and 
Com. flwifo, p. 211. 

Stoppel and Co. v. Stoddart (1850), 13 D. 61 (bill of lading in- 
dorsed by buyer, but indorsation reduced under bankruptcy 
Acts — ^seller's proceedings held an effectual stoppage in transitu). 
See also III. (7). 

M'Leod and Co. v. Harrison (1880), 8 Ret. 227 (goods purchased 
for transmission to buyers at their branch establishment in Russia 
— shipped in name of buyer but stopped in the hands of an inter- 
mediate railway company — stoppage effectual). 

See also 

Forbes v. Mains and Co. (1762), Mor. 4937 (cargo of wine 
arrested in hands of shipmaster by creditor of buyer — sellers 
compeared in furthcoming, and were preferred on the ground of 
buyer's fraud). See also IIL (7). 
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IV. Possession through Third Parties — continued. 
(4) Effect denied to Stoppage, or alleged Stoppage in transitu. 

Prince v. Pallai (1680), Mor. 4932 (winea from Bordeaux- 
stopped at Scottish port before delivery — ^buyer's assignee pre- 
ferred). See also IL (10) and Com. ante, pp. 159, 204. 

Fotheringham v. Somermlle and Co. (26th May 1809), F.C. 
(goods landed and stored in shipowner's cellar — arrested by 
creditors of buyer and removed to public warehouse before 
seller appeared — sale annulled on ground of fraud, but alleged 
stoppage ineffectual). See also III. (7). 

Strachan v. Knox and Co.'s Trustee (21st January 1817), F.C. 
(wines ex ship — ^bonded in name of agent for buyer). See also 
IL (10). 

Morton and Co. v. Abercromby (1858), 20 D. 362 (goods pur- 
chased and shipped in buyer's name for Australian market — ^held 
delivery complete and stoppage m tromsUu not applicable). See 
also IL (10) and IV. (1). 
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m. 

NOTES ON THE ENGLISH DOCTEINE OF CONSmERA- 
TION AND THE HISTORY OF THE STATUTE OF 
FRAUDS.1 

I. — The Doctrine of Consideration. 

Consideration applies to what are known in English law as 
'* simple contracts/' but these form a very wide class, embracing 
almost all contracts, whether written or verbal, except such as 
are constituted by a formal deed under seal. It is said to con- 
sist " either in some right, interest, profit^ or benefit accruing to 
the one party, or some forbearance, detriment, loss, or responsi- 
bility given, suffered, or undertaken by the other." ^ This 
definition, however, is of little value apart from more detailed 
characteristics, which may be stated as follows : — 

1. Adequacy of value is in no degree essential, — It was early 
settled that) no matter how trifling the value, be it a sheet of 
paper, a stick of sealing-wax, or a grain of com, it is sufficient 
to give efficacy to an obligation of any value or amount " When 
a thing is to be done by the plaintiff, be it ever so small, this is a 
sufficient consideration to ground an action." ^ 

2. No merely moral obligaiion lias effed as consideration, — This 
was fixed law as early as the end of the sixteenth century, though 
there are indications that earlier in that century the line between 
a moral and a legal obligation was not definitely marked.^ As 

^ These notes are extracted from two lectures delivered by the present 
author in Glasgow in October 1890 and October 1892 respectively. 

« Ourrie v. Misa (1876), L.R. 10 Ex. 168 at p. 162. 

» Sturlyn v. Albany (1686). 1 Croke 67. 

* Year-Book 20, Henry VII. (1606), fol. 11 ; Doctor and Student (1628), 
Dial. 2 ch. 24 ; SharingUm v. SiroUon (1666), 1 Plow. 298. 
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l>ocTRiNB now settled the law holds that, although a person may be bound 
smBRTTioN. ^y ^^® strongest natural ties to provide for the support of others, 

no engagement short of a covenant under seal will transform 

the moral obligation into a legal one.^ 

3. Consideration may be present or fuiure btU it must not be past. — 
A man may believe himself to be under obligation on account of 
past benefits received by him, but such sentiments of gratitude 
or friendship do not form a consideration in the eye of the law.^ 
Thus an agreement to pay £5 to the plaintiff on his marriage 
in consideration that the plaintiff had delivered to the defendant 
twenty sheep, was held invalid as devoid of consideration.' So 
also a promise to pay a certain amount in consideration that the 
plaintiff had on some former occasion voluntarily paid a similar 
amount to the defendant)^ or a warranty of a horse in considerar 
tion that the plaintiff had bought it of the defendant at a certain 
price.^ For the same reason a promissory note given as remun- 
eration for past services rendered without agreement for reward 
cannot be enforced.^ In such cases if the promise founded on can 
be thrown back to the alleged consideration it will be valid but 
not otherwise.^ 

4. It is no consideration for a promise that the person receiving it 
has given a counter promise to do something which he is already under 
legal obligation to perform, — ^Thus an agreement to give a debtor 
time in consideration of his paying the interest already stipulated 
is inoperative,^ but if additional security is offered it validates an 
agreement to accept even less interest 

It was established by the case of Finnel ^ in 1602, and 
affirmed by the House of Lords so recently as 1884,^^ that if the 
day of payment of a debt has arrived^ an agreement by the 
creditor to accept at the proper place of payment a smaller sum of 
money in full of the whole debt, is not binding, but if instead of 
money he agrees to accept at the place of payment a trifling article 

1 Bret V. J, S. and Wife (1600), 1 Croke 766. 
3 Eastwood y. Kenytm (1840), 11 Ad. and £1. 438. 

* Jeremy v. Goochman (1696), 1 Ooke 442. 

* DoggeU v. rowell (1602), Moore 643. 

* JRoscorla v. Thomas (1842), 8 Q.B. 234. 
8 ffulse V. mUse (1856), 17 C.B. 711. 

7 Thx/mJUm v. Jenyns (1840), 1 M. & G. 166. 

8 Orme v. OaUaway (1854), 9 Ex. 544. 

» 3 Coke 238. " FoaJces v. Beer (1884), 9 App. Ca. 605. 
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in satisfaction, or if he accepts a smaller sum of money at another Doctriwe 
place, it will be binding. If the day of payment has not arrived gfuBiuTioN. 
an agreement to accept part for the whole will be binding no 
matter where or how it is paid.^ 

By the law of Scotland consideration is not essential to contract 
Adequacy of value may be an important element in questions of 
reduction on the ground of fraud or error, but, per se, considera- 
tion, whether nominal or valuable, is not taken into account.^ The 
Scottish law recognises the validity of unilateral obligations or 
promises where there is no counterpart or corresponding obliga- 
tion on the part of the recipient. Stair quotes the Bible, the 
civil law and the canon law, to show that " promises or naked 
pactions are morally obligatory by the law of nature," and that 
*^ there is nothing so congruous to human trust as to perform what 
is agreed among men." * Erskine says, " The obvious reason why 
all verbal agreements and promises must be obligatory in every 
nation where no special exception is made by positive institu- 
tion, is that by a common rule of law every agreement in a 
lawful matter, though constituted only verbally, induces a full or 
proper obligation."* 

IL— The History op the Statute of Frauds. 
(29 Car. II. c. 3.) 

The Statute of Frauds was passed in 1677 in the 29th year of 
the reign of Charles II. It is a purely English statute, but 
nearly twenty years later its principal provisions were enacted 
for Ireland.^ It is in force in most of the British colonies and 
generally throughout the United States, but no other country 
has any similar statutory provision. It is entitled " An Act for 

* "According to the English common law a creditor may accept anything 
in satisfaction of his debt except a less amount of money. He may take a 
liorse, or a canary, or a tomtit if he chooses, and that is accord and satis/aC' 
tiaii ; but by a most extraordinary peculiarity of the English common law 
the creditor cannot take nineteen shillings and sixpence in the pound ; if he 
does so it is nudum pactum {i,e. an agreement without any binding force). 
Therefore, although the creditor may take a canary, yet if the debtor did not 
give him a canary together with his nineteen shillings and sixpence, there was 
no accord and satisfaction. This is one of the mysteries of English common 
law. " — Sir George Jessel. 

2 Law V. Humphrey (1874), 3 Ret. 1192. 

* Stair's Iiist. i. 10. 10. * Ersk. Inst. iii. 2. 1. 

* Irish statutes, 1696, 7 Wm. III. c 12. 
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Statute of the Prevention of Frauds and Perjuries," and, speaking gener- 

RAUDs. ^j^^ ^.j^jg object is sought to be accomplished by rendering 

writing essential in wills and in contracts affecting real estate, 

contracts of guarantee, and contracts for the sale of goods of the 

value of £10 or upwards. 

Until the publication in 18S4 of the ninth Beport of the 
Royal Commission on Historical Manuscripts very little was 
known of the authorship of the statute or of the circumstances 
under which it was enacted. But conjectures were early set 
afloat Roger North in the life of his brother, Chief-Justice 
Francis North (afterwards Lord-Keeper Guilford), tells us that 
the Chief- Justice had a great hand in the framing of this statute, 
but that "at that time the Lord Chief-Justice Hales had the 
pre-eminence, and was chief in the fixing that law."^ So far as 
the biographer's brother is concerned, the discoveries of the last 
decade have proved that Roger North was nearer the truth than 
he had any reasonable ground to suppose, for, in accordance with 
his habit, the suggestion was hazarded upon a very slender 
basis of fact The statement as to Chief-Justice Hale had no 
foundation whatever, yet it illustrates the tenacity of error that 
the suggestion of Roger North formed for two centuries the 
leading idea connected with the authorship of the Statute of 
Frauds. 

In the case of Windham v. Chetwynd,^ in 1757, Lord Mansfield, 
in the course of the argument, expressed doubts " of that gener- 
ally received opinion that Lord Hale drew the statute," he 
having died in the year preceding its passing into law.^ In 

1 Ed. 1742, i. 408 ; ed. 1826, i. 223. The whole passage is as follows :— 
'*He had a great hand in the Statute of Frauds and Peijuries, of which the 
Lord Nottingham said that every line was worth a subsidy. But at that 
time the Lord Chief-Justice Hales nad the pre-eminence, and was chief in the 
fixinff that law : although the urging part lay upon him " (t.0. upon North, 
C. J.), ''and I have reason to think it had the first spring from his lordshin's 
motion. For I find in some notes of his, and hints of amendments in uie 
law, every one of those points which were there taken care of ; and divers 
other matters which he set his mark upon, have since been regulated by Acts 
of Parliament express." 

^ Burrow, p. 414 ; W. Blackstone, p. 95. 

' The draft, however, was substantially in the form of the Act nearly two 
years before the death of Sir Matthew Hale, which took place 25th December 
1676. Lord Mansfield's words, as reported, are as follows: — ''It has been 
said that this Act of 29 Car. XL c. 8, was drawn by Lord Chief-Justice Hale, but 
this is scarcely probable. It was not passed till after his death, and it was 
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delivering judgment in the same case, Lord Mansfield said, Statuti of 
"I can never conceive, for the reasons I formerly mentioned, *'^'^™- 
that this statute was drawn by Lord Hale, any farther than by 
perhaps leaving some loose notes behind him, which were after- 
wards imskilfully digested."^ Lord Mansfield seems to have 
based his opinion upon internal evidenca He had not a high 
opinion of the statute, and refused to associate an eminent name 
with its construction.^ Nearly fifty years later, in the leading 
case of Wain v. Warlters^ (1804), Lord Ellenborough inverted 
this process of reasoning, and argued that, because Lord Hale 
drafted the statute, every word should have its proper legal 
effect "Lord Hale," he sayB, "one of the greatest judges who 
ever sat in Westminster Hall, was as competent to express, as he 
was able to conceive, the provisions best calculated for carrying 
into effect the purposes of that law." ^ This case is remarkable 
as establishing not only that a guarantee must be in writing and 
must have "consideration" in the English sense, but, further, 
that this " consideration " must be expressed in the writing itself. 
Apart from any restrictions upon contract due to the operation 
of the Statute of Frauds, it enforced the Doctrine of Considera- 
tion in a form intolerable to commerce, and led to the provision 
of the English Mercantile Law Amendment Act of 1856, by 
which partial relief was given. '^ Lord Ellenborough's decision. 



brought in in the common way ; and not npon any reference to the judges " 
(1 Burr. 419). This last statement we now know to be incorrect. The bill 
was referred to the judges at a very early stage, and was entirely re-drafted 
by Chief-Justice North. 

^ W. Blackstone, pp. 98, 99. 

' Lord Mansfield goes on to say :—'' There have perpetual doubts arisen 
upon every clause of this statute, not only among the unlearned, for whom it 
ought to nave been calculated, but even among^ the learned also. ... In 
theory it seemed a strong guard [acainst fraud] ; in practice it may be some 
guard. But I believe more fair wms have been destroyed for want of observ- 
ing its restrictions than fraudulent wills obstructed by its caution. In all 
my experience at the court of delegates I never knew a fraudulent will but 
what was legally attested ; and I have heard the same from many learned 
civilians. Courts of justice ought, therefore, to lean rather against than in 
support of any too rigid formalities." — W. Blackstone, pp. 99, 100. 

> 5 East 10. « 5 East at p. 16. 

• 19 & 20 Vict c. 97, Sect 8. The relieving section is as follows :— " No 
sjiecial promise to be made by any person after the passing of this Act to 
answer for the debt, default, or miscarriage of another person, being in 
writing, and signed by the party to be charged therewith, or some other 
person by him thereunto lawfuUy authorisea, shall be deemed invalid to 
support an action, suit, or other proceeding to charge the person by whom 



348 SALE OF GOODS ACT 1893. 

Statute op so far as founded on Lord Hale's authority, was due to misappre- 
^^' h'ension, and forms a curious instance of the random conjecture 

of a biographer influencing prejudicially the commerce of a great 
commercial nation for more than half a century. 

No further light was thrown upon the authorship of the 
Statute of Frauds till 1823, when Mr. Swanston obtained from 
Lord Eldon the MSS. of Lord Nottingham. From this material 
he reported, among other old cases, that of Ash v. Ahdy^^ decided 
by Lord Nottingham in 1678 — the year immediately succeeding 
the passing of the statute. In giving judgment in that case 
Lord Nottingham said regarding the Statute of Frauds that '*he 
had some reason for knowing the meaning of this law ; for it had 
its first rise from me who brought in the bill into the Lords' 
House, though it afterwards received some additions and im- 
provements from the judges and the civilians." None of the 
previous conjectures had pointed to Lord Nottingham. Eoger 
North was a contemporary, yet he suggests Sir Matthew Hale in 
conjunction with Chief-Justice North as the author, and only 
mentions Nottingham to report a saying, now intimately associ- 
ated with his name, as to every line of the statute being worth a 
subsidy.^ Lord Mansfield was married to Nottingham's grand- 
daughter,^ yet it is evident from his judgment in Windham's case 
that he was unable to originate any suggestion in regard to the 
authorship. But after 1823 the question was deemed con- 
clusively settled. Lord Campbell, in his life of Nottingham, 
published in 1845, tells us that ''it is now ascertained that Lord 
Nottingham was the author of the most important and most 
beneficial piece of juridical legislation of which we can boast — 
the famous Statute of Frauds — the glory of which was long 

such promise shall have been made, by reason only that the consideration for 
such promise does not appear in writing, or by necessary inference from a 
written document" It must be kept in view that ''consideration" is still 
necessary to the validity of an English contract of guarantee, although it 
does not now require to be stated in the writing itself. 

^ 3 Swanston 664. 

* '* If Lord Nottiuffham was justified, while speaking with parental pride 
of the principle of the measure, in declaring that it was an Act every line 
of which was worth a subsidy, the present generation, who can contemplate 
the almost endless litigation which its ambiguous language has caused, may 
add, with more truth if not with more sincerity, that every line of it has 
cost a subsidy."— Taylor on Evidence^ 8th ed. p. 858. 

' Campbell's Lives of the Chief-Justices, ii. 845. 
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divided between Lord Hale and Sir Leoline Jenkins."^ He Statute of 
further suggests that these two may have been among the ^^^^^• 
** judges and civilians " who, according to Nottingham, assisted 
in making improvements. 

The year 1884 marks the final stage in the elucidation of the 
history of the statute. The researches among the papers of the 
House of Lords, made by authority of the Historical Manuscripts 
Commission, resulted in the discovery of the original draft of the 
statute, the text of which is now to be found in the Commis- 
sioners' ninth Eeport, with memoranda as to the various amend- 
ments, and notes as to handwriting.^ From this Eeport we also 
gather a fairly complete record of the progress of the measure. 
Its first appearance was in the House of Lords on 16th February 
1673 (o.s.), when it reached the Committee stage, but dropped 
with the session. The Commissioners tell us that *^ the draft is 
apparently in the careful handwriting of Lord-Keeper Finch " 
(afterwards £arl of Nottingham), and that " the corrections upon 
it are undoubtedly in his hand." ^ The draft, recopied, was again 
introduced on 14th April 1675, which, allowing for the difference 
between old and new style, was fourteen months after its original 
introduction.^ After very material alterations in Committee 
it passed on this occasion through the House of Lords, but on 
being sent to the Commons further progress was again barred by 
the close of the session. The bill, as now altered, was introduced 
into the House of Lords for the third time in October 1675, but 
was dropped in Committee. After an interval of fourteen 
months it was brought into the House for the fourth time in 
February 1676 (o.s.), and in the course of two months thereafter 
it passed through both Houses without material alteration, receiv- 
ing the Eoyal Assent on 16th April 1677.^ 

On the question of authorship it is important to notice the 
proceedings in Committee on the first occasion on which the bill 

^ Campbeirs Lives of the Chancellors^ iii. 418. 

> Ninth Report (1884), part ii. pp. 45, 48, 49, 66, and 69. 

' Ninth Report, part ii. p. 45. 

^ Before 1752 the legal year commenced on 25th March, but in that year 
and afterwards it was changed by statute to 1st January (24 Geo. II. c. 28, 
Sect 1). Under the old style, April was in a different year from the Feb- 
ruary which immediately preceded it. 

' Some text books give the date as 1676, overlooking the fact that a new 
year had been entered upon on 25th March preceding. 
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Statutb op passed through the House of Lords. The preamble of Notting- 
ham's draft having been agreed to, the Committee desired the 
attendance of the judges, whom they wished to consult as to 
the nature of the writing to be required, and the precise effect of 
certain technical expressions. It was at this stage that Chief- 
Justice North intervened, and became practically responsible for 
the whole text of the measure. Taking the statute as passed 
we find that Nottingham's draft did not extend beyond the 10th 
section, and that the 4th section, which is now the only one of 
importance in this part of the Act, was almost entirely re-drafted 
by North. The Chief-Justice seems also to have franjied Sects. 
11 to 18, and Sects. 24 and 25. The substance of Sects. 19 
to 23, regarding nuncupative wills, was suggested by Sir Leoline 
Jenkins, judge of the Prerogative Courts but the articles presented 
by Sir Leoline were ordered "to be drawn into enacting clauses 
by the judges," and this also was done by the Chief -Justice.^ It 
was in the shape in which the bill left the Committee on this 
occasion that it ultimately passed into law. 

Lord Nottingham's draft may be contrasted with the 4th 
and 17th^ sections of the statute as follows : — 

Draft. Statute. 

" And be it further enacted by the Sect, 4. — And be it farther enacted 

authority aforesaid that, in aU actions by the authority aforesaid that from 

upon the case, actions of debt, or and after the said four and twentieth 

other personal actions, which from day of June (1677) no action shall be 

and after the day brought whereby to charge any ex- 

of shall be commenced ecutor or administrator upon any 

upon any assumpsit, promise, con- special promise to answer damages 

tract, or agreement maae or supposed out of his own estate, or whereby to 

to be maae by parole, and whereof charge the defendant upon any special 

no memorandum, note, or memorial promise to answer for the debt, de- 

in writing shall be taken by the fault, or miscarriage of another person, 

direction of the parties thereunto, or to charge any person upon any 

no greater damages shall at any time agreement made upon consideration 

be recover^ than the sum of of marriage or upon any contract or 

1 Ninth Report, part iL p. 49. 

^ In accepting the aid of the revised edition of the statutes, it must be 
kept in view that the sections of the Statute of Frauds are now differently 
numbered. Sect 18, as it appeara in the Statutes at Large (1763), was a 
mere preamble to the following section, and for this reason it was incoi-porated 
with that section in the revised edition of 1870. The numbers of all the 
sections following the 12th are therefore changed. The 17th section, which 
was of special importance as affecting the sale of goods, is officially cited as 
the 16th, and as such it was repealed by the Sale of Goods Act, Sect 60, and 
relative Schedule aivte^ p. 290. 
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Drapt — caniinued. 

any law or usage to the contrary 
not^vithstandlng. Provided that this 
Act shall not extend to such actions 
or suits, which shall or may be 
grounded upon contracts or agree- 
ments for wares sold, or money Tent, 
or upon any quantum meruit, or 
any other assumpsits, or promises 
which are created by the construc- 
tion or operation of law : But that 
all and every such actions shall and 
may be sued and prosecuted in such 
manner as the same might have been 
before the making of this Act, any- 
thing hereinbefore to the contrary 
notwithstanding." — {Ninth Report of 
Hist. Manu. Com,y partii. p. 48.) 



Statute — continued, 

sale of lands, tenements, or heredita- 
ments, or any interest in or concern- 
ing them, or upon any asreement 
that is not to be performea within 
the space of one year from the mak- 
ing thereof unless the agreement upon 
which such action shall be brought or 
some memorandum or note thereof 
shall be in writing and signed by 
the party to be charged therewith, 
or some other person thereunto by 
him lawfully authorised. 

Sect, 17.^ — And be it further 
enacted by the authority aforesaid 
that from and after the said four 
and twentieth day of June (1677) no 
contract for the sale of any goods, 
wares, or merchandises for the price 
of ten pounds sterling or upwards 
shall be allowed to be good except 
the buyer shall accept part of the 
goods 80 sold, and actually receive 
the same or give something m earnest 
to bind the bargain or m part of 
payment, or that some note or mem- 
orandum in writinff of the said 
bargain be made and signed by the 
parties to be charged by such contract 
or their agents thereunto lawfully 
authonsed. 



Statute of 
Frauds. 



It thus appears that Chief-Justice North (Lord Guilford) is 
responsible for the drafting of the Statute of Frauds, and that, 
beyond the original conception of rendering writing a legal 
essential in particular circumstances, the share of Lord Notting- 
ham in the work was comparatively small. Nottingham's original 
proposal seems to have been to limit to a certain specified amount 
the damages to be recovered for breach of a " simple contract " 
{i.e. a contract not established by deed under seal) unless a 
written memorandum of the bargain had been previously agreed 
upon between the parties.^ He did not suggest signature as a 
requirement, his only object being to secure that each party was 
dealing with the same subject-matter. The fad of the agreement 
might still be proved parole, but it was supposed to take away 
any temptation to perjury if the terms of the bargain were put 



' See footnote previous page. 

^ Simple contracts, even where writing is required for their proof, are still 
called verbal contracts, as distinguished from contracts of record, and contracts 
by deed under seal. 
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Statute op into definite written knguage. It is further to be observed that 
RAUD8, Lord Nottingham's proposal expressly excluded the contract of 

sale, which was still to remain as free as before. But the sugges- 
tions of Chief -Justice North, which are now the law of England,^ 
were very different in their character. The Act, as framed by 
him, provides that the memorandum must be signed, and, so far 
from sale being excluded from the operation of the statute, it is 
made the special subject of the 17th section, which has been the 
cause of enormous litigation, and is now almost universally con- 
demned. Without venturing to assert that Lord Nottingham's 
proposal was in every respect satisfactory, it may at least be 
claimed for its author that he embodied a philosophical concep- 
tion without the serious blemish which has caused the 17th 
section ^ of the statute to be practically ignored in every large 
commercial centre.^ 

The foregoing facts clear away the mists so long surrounding 
the history and authorship of the Statute of Frauds. From first 
to last there is not the slightest trace of the draftsmanship, or 
even of the influence, of Lord Hale, and it may be suggested to 
the text writers who still associate his name with its construction 
that in future editions such passages should be revised.^ 

^ Although the 17th (16th) section of the Statute of Frauds is now repealed 
by the Sale of Goods Act, its substance is re-enacted by Sect 4 of that Act. 
See arUe^ p. 27. 

2 Now Sect 4 of the Sale of Goods Act. 

' The result is in accordance with the character of the respective drafts- 
men. Lord Campbell's estimate was formed without reference to the Statute 
of Frauds, and without knowing anything of Chief-Justice North's share in 
this particular work, yet he thus describes the general character of the two 
men. Of Chief-Justice North (Lord-Keeper Guilford) he says: "He was 
sharp and shrewd, but of no ima^nation, of no depth, of no grasp of intellect, 
any more than generosity of sentiment. Cunning, industry, and opjx)rtunity 
may make such a man at any time. A Nottingham does not arise above once 
in a century. Guilford had as much law as he could contain, but he was 
incapable of taking an enlarged and commanding view of any subject." 
— Lives of the Chancellors, iii 489. 

* See, for example, the following: — "Statute of Frauds. — This famous 
statute is said to have been framed by Sir Matthew Hale, Lord-Keeper Guil- 
ford, and Sir Leoline Jenkins, an eminent civilian. Lord Nottingham used 
to say of it that every line was worth a subsidy, and it has been said that 
at all events the explanation of every line has cost a subsidy, no statute 
having been the subject of so much litigation." — Wharton's Law Lexicouy 
9th ed. 1892. " This celebrated statute we owe to the great lawyer, but in- 
different statesman, Lord Nottingham, who appears to have been assisted 
in framing it by Sir Leoline Jenkins and Lord Hale." — Taylor on Evidence^ 
8th ed. (1885), p. 853. 
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"ABOUT," 

as denoting quantity, 145. 

ABSOLUTE, 

sale may be absolute or conditional, 1. 
meaning of absolute property in goods, 5. 
"property" means absolute or general property, 287. 

ACCEPTANCE, 

under Sect 4 (substituted for Statute of Frauds), 25, 169. 
differs from acceptance under contract^ 26, 167, 169. 
of bill of exchange, 98. 
duty of buyer to accept, 129, 176. 
where notice of place of, required, 130. 

if buyer accepts wrong quantity must pay at contract rate, 140. 
testing by buyer does not necessarily infer, 141, 168. 
of wrong quantity is new contract, 141. 
buyer to hdve opportunity of examining goods prior to, 166. 
what acceptance implies, 167. 
differs from receipt, 167, 169. 

circumstances inferring, or negative of acceptance, 168, 170. 
three modes of, 168. 

negation of duty of, equals right of rejection, 171. 
in England piiscludes subsequent return of goods, 171. 
in Scotland not inconsistent with subsequent return of goods, 171. 
distinction theoretical rather than real, 171. 
where rightly refused buyer not bound to return goods, 172. 

ACKNOWLEDGEMENT, 

by carrier to buyer of custody on his behalf ends transit, 209. 

ACTION, 

defined, 283. 

in England for goods "sold and delivered," 192. 
for price, 234. 

conditions under which, may be maintained, 234. 
where competent for price though property has not passed, 234. 
seller's rights of, where property has passed, 238. 
2 A 



354 SALE OF GOODS ACT 1893. 

AQTIO^— continued, 

seller's rights of, where property has not passed, 238. 

form of, in respect of rejection in Scotland same as for non- 
delivery in England, 242. 

any right, duty, or liability declared by Act may be enforced by, 
262. 

includes condescendence and claim and compensation in Scot- 
land, 283. 

ACTIO QUANTI MINORIS, 

English form of, introduced into Scotland, 50. 
former application of, to Scotland, 52. 

ACTIO REDHIBITORIA, 

buyer's right in Scotland to reject goods and rescind contract, 52. 

ACTUAL RECEIPT. See Receipt. 

AGENT. See Princtpal and Agent. 

AGREEMENT TO SELL, 
defined, 1. 

distinguished from sale, 1, 2, 4. 
when, becomes sale, 2. 
goods perishing after agreement, 34. 
at a valuation, 41, 42. 
included in contract of sale, 284. 

ALIEN ENEMY, 

may bind himself by contract, 9. 
but cannot sue during war, 9. 
dividend for, in bankruptcy, 9. 

ALTERATIONS IN LAW. See Changes in Law. 

APPARENT OWNER. See Owner. 

APPOINTED DESTINATION, 
arrival at, ends transit, 209. 
transit continues until arrival at, 218. 

though away from and not towards buyer, 218. 

APPROPRIATION, 

of goods to contract, 87. 

delivery to buyer or to carrier is, 87. 

goods may be appropriated without delivery, 95. 

as applied to shipbuilding contracts, 96, 135. 

APPROVAL (SALE ON), 

when property passes in contract of, 47, 84, 86. 
no sale if condition not fulfilled, 84. 
" reasonable time " applies to, 86, 89. 
condition suspensive rather than resolutive, 94. 
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ARBITEATION. ^e aUo Valuation. 
as a means of ascertaining price, 38. 
refusal of arbiter to proceed, 43. 

ARRESTMENT, 

seller in Scotland may attach goods in his own hands by, 189. 
poinding is also competent and is more appropriate, 189. 
right ceases with loss of right of lien, 190. 

"AS REQUIRED," 

goods to be delivered, 139. 

seller cannot rescind contract without notice, 139. 

ASCERTAINED, 

goods must be, before transfer of property, 78, 79. 

meaning of, 79, 249. 

relation of, to " specific," 79. 

sale of unascertained or future goods, 87. 

specific implement of contract for delivery of ascertained goods, 248. 

ASSENT, 

of seller or buyer to appropriation of goods, 87. 
effect of, by seller to sale by buyer, 227. 

ASSIGNATION OF INCORPOREAL MOVEABLES IN SCOT- 
LAND, 

supposed analogy between, and transfer of document of title, 196. 
error arising therefrom, 196. 

ASSIGNMENT. See Transfer. 

ASSIMILATION, 

of English and Scottish law, 6. 

effect of Mercantile Law Amendment Act in producing, over- 
estimated, 6. 

ATTACHMENT. See Arrestment. 

AUCTION SALES, 

each lot prirndfctcie separate contract, 263. 

completed by fall of hammer, etc., 263. 

bidder may retract bid before announcement of completion of 

sale, 263, 264. 
seller or his agent cannot bid unless right specially reserved, 263. 
where rule violated sale may be treated as fraudulent, 264. 
may be notified to be subject to reserved or upset price, 264. 
right to bid may be expressly reserved on behalf of seller, 264, 

265. 
where right to bid reserved, seller or one person on his behalf 

may bid, 264, 266. 
modifications of Scottish law as to, 264 et seq. 

AVOIDED. See Void. 
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BAILEE. See also Custodier. 

in Scotland includes custodier, 283. 

duties of buyer or seller as bailee for the other party reserved, 105. 

BAILMENT, 

sale distinguished from, 3. 

BANKRUPTCY. See also Notour Bankruptcy. 
dividend may be set aside for alien enemy, 9. 
creditor's rights insufficiently protected in Scotland, 82, 83. 

illustrated by hire-purchase, 83. 
effect of, upon seller*s title, 116. 
suggestion that " retention" is a rule of, 188. 

objections to this view, 188. 
party may be insolvent within meaning of Act though not bank- 
rupt, 288. 
suggestion that sequestration in Scotland operates, ipso facto, a 
stoppage in trarmtUf 216. 

argument against this view, 217. 
how far is bankrupt buyer in Scotland entitled to reject goods 1 
219. 

analogous law of England, 220. 
sequestrated bankrupt no power to reject, 221. 
reduction in Scotland on ground of fraudulent preference, 228. 
rules in bankruptcy reserved, 269. 

BARGAIN AND SALE, 
meaning of, 2. 

is a " sale '* as distinguished from an " agreement to sell," 4. 
word "sale** includes, 8, 287. 

BARTER See Exchange. 

BILL OF EXCHANGE, 

where transmitted to buyer for acceptance along with bill of 

lading, 98, 102. 
English law doubtful before Act, 103. 
bill or note differs from other documents of title, 127, 228. 
where bill for price dishonoured, seller deemed " unpaid seller," 

180. 
general effect of payment by, 1 82. 
payment by, usually conditional, 183. 

BILL OF LADING, 

where to seller or agent, right of disposal reserved, 98. 

where transmitted with bill of exchange to buyer, 98. 

general effect of, 101. 

effect of indorsement of, 101. 

law of Scotland as to, 102. 

how far negotiable, 126, 181. 

indorsee of, included in term "seller" in Part IV. of Act, 180. 
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BILL OF SALE, 

statutory method of securing advances over moveables, 84. 

not known in Scottish law, 84. 

effect of its absence, 84. 

enactments relating to bills of sale reserved, 270. 

BREACH OF CONTRACT. See Contract op Sale. 

BREAKING BULK, 

by buyer not necessarily inconsistent with seller's ownership, 168. 

BUYER, 

defined, 283. 

liable for deterioration incident to transit, 164. 

entitled to opportunity of examining goods before accepting them^ 

166. 
breaking bulk does not necessarily take ownership out of seller^ 

168. 
not bound to return rejected goods, 172. 

alleged duty of, regarding neutral custody of rejected goods, 173. 
effect of buyer's refusal to take delivery, 176. 
where refusal amounts to repudiation of contract, 176. 
claim for remuneration for care and custody of seller's goods, 177. 
possession by, terminates lien, 198. 
delivery to, terminates stoppage in transitu, 209. 
where rejects and custody continues with carrier, transit not 

ended, 209. 
effect of delivery of goods to ship chartered by, 209. 
effect of insolvency or bankruptcy upon right of rejection by, 219. 
under re-sale acquires a good title as against original buyer, 230. 



CAPACITY, 

to buy and sell regulated by general law, 8. 
depends on domicile, 8. 
distinguished from authority, 8. 
incapacitated persons : — 

outlaws, 9. 

alien enemies, 9. 

married women, 9. 

lunatics, 10. 

intoxicated persons, 11. 

persons under age, 12. 

CARE AND CUSTODY. See Custody. 

CARRIAGE (CONTRACT OF), 
distinguished from sale, 3. 
claims for carriage not covered by stoppage in transitu, 223. 
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CAERIER, 

contract with, may regulate risk, 108, 156. 

may be responsible to consignor instead of to consignee, 108, 156. 

delivery to, i&primAfacU delivery to buyer, 156, 199. 

seller's duty to make contract with, 1 56. 

suggested distinction between inlsuid and foreign consignments, 

157. 
Scottish law as to contract with, borrowed from England, 160. 
unconditional delivery to, terminates lien, 198. 
delivery to, forms commencement of transit, 209. 
wrongful refusal of, to deliver to buyer or his agent, ends 

transit, 209. 
effect of arrestment in carrier's hands by creditor of buyer, 212. 
where also warehouseman, and holds goods for buyer, transit 

ended, 210. 
relation of, to the parties, 212. 
possession by, sometimes called constructive delivery, 226. 

CAVEAT EMPTOR, 

exceptions to rule of, 64. 
rule of, as now existing, 69. 
limited to specific goods, 73. 

CHANCE (SALE OF). See Contingency. 

CHANGES IN LAW MADE BY ACT. See also Differences be- 
tween Enoush and Scottish Law. 

(1.) Scotlanc^- 

transfer of property in goods sold, 3. 

sale subject to contingency, 29. 

where price not fixed, 36, 38. 

damages without repudiation of contract, 45, 50, 253. 

new remedy of buyer more extensive than corresponding remedy 
in England, 56, 253. 

implied warranty from seller's knowledge of purpose of sale, 72. 

goods bought by description from dealer must be of merchant- 
able quality under description, 72. 

implied warranty may be annexed by usage of trade, 72. 

in sale by sample, implied condition of merchantable quality, 
74. 

property passes according to intention of parties, 80, 100. 

risk primdfade passes with property, 104, 107. 

seller's title extended in favour of bond-fide purchaser, 115. 

wider effect given to delivery orders, 125. 

time of delivery not an essential condition in instalment con- 
tracts, 155. 
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CHANGES IN LAW MADE BY ACT— ciw«iwi*«(i. 

breach of condition in instalment contract may be waived by 

implication, 155. 
heavier duty upon seller in respect of notiee to buyer of ship- 
ment of goods, 164. 
risk of deterioration of goods incident to coarse of transit falls 

upon buyer, 166. 
neutral custody of rejected goods no longer necessary, 175. 
effect of repeal of sale sections of Mercantile Law Amendment 

Act, 188, 190. 
earlier divestiture of seller in Scotland renders word " retention '* 

inappropriate to this Act, 193. 
seller's power of re-sale after stoppage in transitu now limited as 

in England, 232. 
seller's action for the price now restricted as in England, 236. 
later common law of Scotland as to measure of damages tended 

towards assimilation with law of England, 239, 245. 
earlier decisions inconsistent with each other, 242 et seq. 
law now assimilated with that of England, 239. 
effect of Act upon Scottish law as to damages, 253. 
modifications of law as to auction sales : — 
retracting bid, 264. 
right of seller to bid, 265. 
common law relation of sale to security uncertain after M^Bain 

V. TFallace, 276. 
security expressly excluded from operation of Act, 282. 
effect of this exclusion in connection with repeal of Mercantile 

Law Amendment Act, 282. 

(2.) England — 

implied undertaking by manufacturer, 28, 65. 

effect of examination of goods by buyer, 72. 

implied warranty where latent defect, 72. 

in sale by sample, implied condition of merchantable quality 
extended to specific goods, 74. 

notice required of acts done by seller to pass property, 86, 88. 

previous law doubtful as to effect of transmission to buyer of bill 
for acceptance, 103. 

assimilation to law of Scotland, 104. 

fraud, etc., has not the effect of larceny, in re -vesting goods, 
116. 

wider effect given to delivery orders, 1 25. 

reasonable hour a question of fact, 136. 

notice by consignor to enable consignee to insure, 166, 161. 
rule adopted from law of Scotland, 161. 

suggested extension of scope of Act by addition of words " indus- 
trial growing crops," 286. 
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CHARGE, 

implied warranty that goods free from, 67. 
for care and custody, 176, 177. 

CHARTER OF SHIP. See Ship (Charter op). 

CIRCUMSTANCES OF CASE, 

intention as to transfer of property inferred from, 79, 80. 

CLAIMANT IN MULTIPLEPOINDING, 

in Scotland included in term " defendant,'' 284. 
included in term "plaintiff," 286. 

COERCION. See Force. 

COMPLAINER, 

included in term "plaintiff," 286. 

COMMON LAW, 

rules of, reserved, 269. 
includes the law merchant, 269. 

complications where common law of England and Scotland differ, 
270. 

COMPENSATION. See Damages. 

CONDITIONAL, 
sale may be, 1. 
contract may be conditional in itself, or may include a condition 

afl one of its terms, 2. 
"condition," a wider meaning when referring to the contract 

itself, 7. 

CONDITIONAL PAYMENT, 

by bill or other negotiable instrument, 180. 

effect of non-fulfilment of condition, 180. 

does not operate discharge till condition fulfilled, 181. 

CONDITION. See oho Conditions and WARRANTiEa 
sale subject to, 1. 
wide meaning of, in connection with the constitution of the 

contract of sale, 7. 
promissory, 7. 
casual or contingent, 7. 
potestative, 7. 
mixed, 7. 

payment of price made subject to, 41. 
as to time of payment, 44, 48. 
different kinds of conditions in Scotland : — 

suspensive, 46, 47, 83. 

resolutive, 46, 47. 
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CONDITION— c(m<inte«(/. 

corresponding English terms: — 

condition precedent, 46. 

condition subsequent, 46. 
effect of suspensive condition, 44, 47, 83, 94. 
effect of resolutive condition, 47, 94. 
suspensive of passing of property, 48, 83, 100, 116. 
not expressly defined, 51. 
inferential definition, 51, 68. 
delivery and payment, concurrent conditions, 130. 
meaning of "concurrent condition,'* 131. 

in bill of exchange implied condition that it will be honoured, 
180, 183. 

CONDITIONS AND WARRANTIES. See also Condition. 
word " stipulation '* used to include both, 44. 
word "undertaking" used to include both, 57. 
as to time of payment not of essence of contract, 44. 
other stipulations as to time, 44. 
distinction in England between, 52. 
English remedy under warranty extended to Scotland, 45. 
remedy of rejection and rescission retained in Scotland, 45. 
special meaning attached to ^ warranty '' in England, 46. 
when condition to be treated as warranty, 50. 
stipulation may be condition though called warranty, 50. 
waiver of condition, 50. 
effect in Scotland of seller's breach, 50. 
where fulfilment excused by reason of impossibility, 51. 
warranty in Scotland means condition, 51, 68. 
compensation or damages for breach of, in Scotland, 51. 
construction of contract regulates whether condition or warranty, 

52. 
implied condition that seller has title, 57. 
implied warranty of undisturbed possession by buyer, 57. 

limitations of this warranty, 61. 
implied warranty that free from charge or encumbrance, 57, 61. 
development of law of implied title ; — 

in England, 58, 257. 

in Scotland, 59, 257. 
exceptional instance of " warranty " in Scotland, 60. 
implied condition in sale by description, 62. 
where implied as to quality or fitness, 66. 
implied condition as to merchantable quality, 67. 
effect of buyer's examination of goods, 67, 69. 
as to quality or fitness, may be implied by usage of trade, 67. 
warranty that goods fit for purpose of sale, 67, 68. 
absence of, as expressed in rule caveat emptor^ 69. 
exceptions to rule of caveat emptor, 64, 69. 
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CONDITIONS AND WARRANTIES -^yitinwed. 

implied condition that bulk corresponds with sample in quality, 

74. 
implied condition that buyer have reasonable opportunity of 

comparing bulk and sample, 74. 
implied condition of merchantable quality in sale by sample, 74. 
condition suspensive of passing of property, 83, 100. 
warranty of merchantable quality applies when goods received 

by buyer, 165. 
seller responsible for extraordinary or unusual deterioration in 

course of transit, 165. 

but not for ordinary deterioration, 165. 
buyer's remedy for breach of warranty by seller, 261. 
measure of damages for breach of warranty, 251 et teq, 
where would be implied by law, may be varied by express 

agreement, 257, 258. 
requisites of express warranty, 268. 

CONDUCT OF PARTIES, 

sale may be implied from, 16, 17. 

iptention as to transfer of property inferred from, 79, 80. 

CONFLICT OF LAWS, 

complications where common law of England and Scotland 
differ, 270. 

effect of prescription in Scotland upon obligation incurred in 
England, 24. 

interpretation of contracts between English seller and Scottish 
buyer, and vice versdy 56. 

contract by correspondence — Is it English or Scottish ? 56. 

suggested distinction between foreign and inland consign- 
ments, 157. 

CONSIDERATION (DOCTRINE OF), 
formality of contract in England, 19. 
influence on contract of sale, 19. 
does not apply to Scotland, 19, 149, 266. 
as applied in England to breach of instalment contract, 149. 
claim for repayment reserved where consideration has failed, 256. 
notes on, 341 (Appendix III.). 

CONSIGNATION OF PRICE, 

in Scotland, Court in its discretion may order, 267. 
different rules in England and Scotland, 267. 

CONSIGNOR, 

though not owner, may in certain circumstances be deemed a 
"seller," 180. 

CONSTRUCTIVE DELIVERY. See Delivery. 



GENERAL INDEX, 363 



CONTINGENCY, 

sale depending on, 27, 29. 

may be illegal as a wager, 28, 129. 

CONTINUING CONTRACT. Se« oZw Instalment Deliveries. 
effect of condition as to time of payment, 48. 
delivery of wrong quantity in instalment contract, 144. 
difficulties as to, 148. 
conflicting decisions in England, 160. 

CONTRACT, 

with carrier, 156. 

law of Scotland as to contract with carrier, 160. 
borrowed from England, 160. 

CONTRACT OF SALE. ^ also Sale. 

defined, 1. 

includes sale and agreement to sell, 1, 2, 4, 284. 

between part owners, 1. 

absolute or conditional, 1. 

conditional, or including a condition, 2. 

formalities of the contract^ 16. 

mutual and reciprocal, 18 fk 

of ships, 20. 

subject matter of, 27. 

of goods which have perished, 31. 

continuing, 48. 

failure to perform material part of, breach of warranty in Scot- 
land, 50. 

construction of, regulates whether condition or warranty in 
England, 52. 

objections to English rule, 52. 

where doubtful if contract English or Scottish, 56. 

breach of contract as to quantity in Scotland, 143. 

effect of words denoting quantity, 145. 

effect of breach of, in regard to an instalment, 147. 

implied terms may be negatived or varied by express agree- 
ment, 257. 

common law effect of fraud, etc., reserved, 269. 

effect of fraud, etc, upon, 271. 

• 

CONVICTS, 

how fax incapacitated from contracting, 9. 

CO-OWNER See Part-owner. 

CORPORATIONS, 

law of, as to formalities of contract reserved, 16. 
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COURSE OF DEALING, 
may determine price, 35. 
differs from usage of trade, 38. 

effect of, reserved in question of delivery of wrong quantity, 141. 
may vary terms of contract implied by law, 257. 
is particular as opposed to general usage, 258. 

COURT, 

validity of sale by order of, reserved, 110. 

CREDIT. &u aUo Price. 

postponed payment of price, 88. 

payment where credit allowed, 132. 

seller's lien applies where no stipulations as to, 190. 

seller's lien applies where credit expired, 191. 

CURATOR, 

consent of^ to minor's contracts, 13. 

CURATOR BONIS, 

guardian of lunatic, 10. 

CUSTODIER, 

delivery to, for buyer is appropriation, 87. 

word introduced to suit Scottish terminology, 89. 

duties and liabilities of, reserved, 105. 

seller or buyer in possession of goods of other party, 105, 106. 

bailee in Scotland includes, 192, 283. 

word repeated unnecessarily throughout Act, 192, 210. 

unconditional delivery to custodier for transmission, terminates 

lien, 198. 
stoppage in transitu of goods held by bailie or custodier, 209, 210. 
goods must be held for some purpose connected with con- 
tract of carriage, 210. 

CUSTODY, 

alleged duty of buyer in Scotland to place rejected goods in 

neutral custody, 173. 
seller may claim reasonable charge for, 176. 
corresponding claim of buyer, 177. 

law of Scotland as to seller's claim for remuneration for, 177. 
rule adopted in Scotland on English authority, 178. 

DAMAGE. See Loss. 

DAMAGES, 

without repudiation of contract, 45. 

buyer's claim for compensation or, 51. 

notice of intention to claim, 54, 253. 

in respect of seller's failure to make contract with carrier, 156. 

seller's duty to dispose of goods so as to minimise claim for, 178. 

claims for, not covered by stoppage in trcmsitu, 223. 
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DAMAGES — continued. 

unpaid seller may recover damages after re-sale, 230. 

for non-acceptance, 237. 

measure of damages for non-acceptance, 238. 

general rule as to measure of, 239. 

general and special, 239, 266. 

Scottish rule as to, 239. 

supposed difference between English and Scottish rules ignored 

before Act passed, 239. 
law of Scotland as to measure of damages now assimilated to that 

of England, 239. 
in respect of inchoate sale, 239. 
where claimed before obligation prestable, 248. 
specific performance may be substituted for, 248. 
buyer may maintain action for damages for breach of warranty, 261. 
measure of, for breach of warranty, 251, 253. 
measure of, for breach of warranty of quality, 262, 253. 
law of England and Scotland compared, 253. 

DECREE, 

for price does not deprive seller of lien, 198. 
suggestion to the contrary founded on English law but incon- 
sistent with law of Scotland, 200. 
partial payment under, does not remove lien, 200. 
effect of decree for damages for wrongous refusal to deliver, 201. 
when decree satisfied property re- vests in seller, 201. 
for specific performance, 248. 
may be unconditional or subject to conditions, 249. 
right to decree for specific implement in Scotland reserved, 249. 

DEFENDANT, 

includes in Scotland, defender, respondent, and claimant, in a 
multiplepoinding, 284. 

DEFENDER, 

in Scotland included in term "defendant," 284. 
defender counterclaiming in a multiplepoinding included in term 
"plaintiff," 286. 

DELIVERABLE STATE. See aUo Delivery. 
defined, 289. 
fit for delivery, 26. 

where seller bound to put goods into, 86. 
effect of, in passing the property, 86. 
expenses of putting into, borne by seller, 136. 

DELIVERY, 

defined, 284. 

different meanings of, 137, 284. 

change in Scottish law as to effect of, 80. 
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DELIVERY— coneinw^J. 

postponed time of, 88. 

effect of, upon suspensive conditions, 99. 

as affecting reservation oijus diqxmendif 100. 

as affecting hire-purchase, 106. 

essential in certain cases of title, 1 20. 

duty of seller to deliver, 129. 

reasonable time allowed, 129. 

where notice of place of, required, 130. 

is a condition concurrent with payment, 130. 

actual or constructive, 132, 284. 

real or symbolical, 133. 

doubtful effect of delivery by symbol in Scotland, 1 34. 

"feigned" delivery, 134. 

Bell's doctrine criticised, 135. 

rules as to, 136, 138. 

place of, 136, 138. 

time of, 136, 138. 

where goods in possession of third person, 136. 

third person must acknowledge to buyer, 136. 

document of title excepted, from general rules, as to, 1 36. 

delivery "as required" — effect of buyer's neglect to "require," 
139. 

seller cannot rescind contract without notice, 139. 

of wrong quantity, 140, 141, 142. 

of contract goods mixed with others, 140, 147. 

part delivery of separate articles, 1 43. 

Scottish rule prior to Act in regard to wrong quantities, 1 43. 

effect of partial delivery and claim for immediate payment, 144. 

of wrong quantity in instalment contract, 144. 

instalment deliveries, 147. 

to carrier, primd facte delivery to buyer, 156. 

seller must make contract with carrier, 156. 

former Scottish law as to delivery to carrier, 169. 

not equivalent to acceptance where no opportunity for examina- 
tion of goods, 166. 

effect of, upon acceptance, 168. 

where seller ready and willing to give, but buyer refuses to 
accept, 176. 

where buyer's failure to take, amounts to repudiation of contract, 
176. 

unpaid seller's right of withholding, in certain circumstances, 184. 

effect of part delivery by unpaid seller upon lien on remainder, 
197. 

of part, not a divestiture of property in whole, 197. 

unconditional delivery to carrier terminates lien, 198. 

constructive delivery in relation to stoppage in tratisitUf 205. 
error as to constructive delivery in Scotland, 205. 



GENERAL INDEX, 367 

DELIVERY— conttnwerf. 

corrected by House of Lords judgment, 206. 

to buyer or his agent terminates transit, 209. 

although part delivery given to buyer, remainder of goods may 
be stopped in transitu, 210, 222. 
limitations of this right, 210, 222. 

effect of insolvency and constructive fraud upon, in Scotland, 
214, 273. 

possession by carrier sometimes called constructive delivery, 226. 

action for neglect or refusal to deliver, 240. 

where goods properly rejected in Scotland, effect same as non- 
delivery in England, 242, 254. 

DELIVERY ORDER, 

effect of, at common law, 125. 

development of law as to, 125. 

intimation of, to custodier in Scotland, 125. 

acknowledgement of^ by custodier in England, 126. 

effect of Act upon, 125. 

included among documents of title, 125. 

not equivalent to a formal assignation in Scotland, 197. 

DESCRIPTION, 

implied condition that goods correspond with, 62. 

sale by sample as well as by, 62, 64. 

correspondence with sample not sufficient, 62, 75. 

different meanings of, in Act, 62, 68, 141. 

effect of, as term of contract, 63. 

confined to executory contracts, 63, 76. 

as affecting rule of caveat emptor, 64. 

can description be implied ? 64. 

combination of, with implied condition of quality, 65. 

relation of, to sample, 75. 

difference between sample and description, 75. 

sale of unascertained or future goods by, 87. 

DIFFERENCES BETWEEN ENGLISH AND SCOTTISH LAW. 

(1) Existing before Act — 

transfer of property under sale, 3, 4. 

implied undertaking by manufacturer, 28, 65. 

where price not fixed, 38. 

rules as to price in executed and executory contracts, 38. 

in Scotland repudiation of contract necessary to claim of damages, 

45. 
implied warranty of quality or fitness, 70. 
rule of caveat emptor, 70. 
doubt as to prior Scottish law regarding deliveries defective in 

respect of quantity, 143. 
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DIFFERENCES BETWEEN ENGLISH AND SCOTTISH LAW 

— continued, 
doubt as to prior Engliali law regarding immediate payment in 

respect of partial delivery, 1 44, 1 48. 
different legal principles as to continuing contracts, 149. 
doctrine of '^ consideration " in England, 149. 
effect of judgment or decree in re- vesting property in seller, 200. 
seller in Scotland had a more extensive power of re-sale after 

stoppage in transitu, 232. 
comparison between English and Scottish Law as to action for the 

price, 236. 
measure of damages, 239. 
effect of pledge or security under Mercantile Law Amendment 

Act (Scotland), 267. 

(2.) Existing after Act — 
non-age, 12. 

necessaries supplied to incapacitated persons, 15. 
use of seal by corporationp, etc., 1 7. 
formalities in sales of incorporeal moveables, 1 8 n. 
withdrawal of oflfer before time specified, 1 9. 
effect of doctrine of '^ consideration " in England, 19, 149. 
writing as formality in sale of ship, 21. 
proof of payment of price, 41. 
in Scotland buyer has alternative remedies of repudiation or 

damages, 45, 50, 142, 242. 
market-overt does not apply to Scotland, 112. 
in Scotland true owner of stolen goods never divested. 111, 117. 
writs of execution, 128. 
different legal principles as to continuing or instalment contracts, 

149. 
contrast between Scottish and English cases as to instalment con- 
tracts, 152. 
different rule as to buyer's right to return goods after acceptance, 

171. 

distinction more theoretical than real, 171. 
principles as to duty of custody of rejected or non-accepted goods 

differ, but practice similar, 178. 
arrestment or poinding by seller in his own hands competent in 

Scotland, 189. 
reasons for assuming the principles of stoppage in transitu to be 

the same in Scotland as in England, 215. 
transfer of document of title may be reduced in Scotland as 

fraudulent preference, if granted for prior debt, 227. 
otherwise in England, 227. 
date from which interest on the price runs, 234, 236, 237. 
form of action for damages, 242. 
specific performance or implement, 248. 
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DIFFERENCES BETWEEN ENGLISH AND SCOTTISH LAW 
— coiUmiMd. 
Scottish right of specific implement reserved, 249. 
wherein difference consists, 250. 

Scottish practice allied to English principle and wm versd^ 250. 
divergence may be exaggerated, 251. 
damages in relatioi^ to conditions and warranties, 253. 
effect of Act upon Scottish law as to damages, 253. 
mode of determining questions of fact, 261. 
jury trial, 261. 

rules as to consignation of price, 267. 

landlord's hypothec in Scotland preferable to buyer's claim for 
delivery, 270, 271. 

(3.) Effect of Act doubtful- 
sale subject to contingency, 29. 
exclusion of " exchange *' from operation of Act, 40. 
doubtful effect of delivery by symbol in Scotland, 133. 
doubt as to whether the principles of stoppage in transitu are the 
same, 214. 

DISCOUNT FROM PRICE, 

effect of trade usage as to, 38. 

DOCK WARRANT. See Document op Titlb. 

DOCUMENT OF TITLE, 

same meaning as in Factors Acts, 285. 

bill of lading as, 101. 

effect of possession of, by seller or buyer after sale, 119. 

effect of transfer of, 121. 

includes bill of lading, 125, 126, 181. 

dock warrant, 125, 126. 

warehouse-keeper's certificate, 125, 126. 

wharfinger's certificate, 125. 

warrant or order for delivery, 125, 126. 
how far a negotiable instrument, 126, 181. 
differs from bill or note, 127, 228. 
excepted from ordinary rules as to delivery, 136. 
transfer of, to a third party defeats seller's lien, 194. 
in relation to Factors Acts under former law of Scotland, 195. 
effect of transfer of, upon rights of lien and stoppage in transitu, 
227. 

DONATION, 

distinguished from sale, 3. 

DRUNKENNESS. See Intoxication. 

DURESS. See Forge. 

2 B 
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EARNEST, 

its nature, 26. 

distinguished from part payment, 26. 

ELECTRIC TELEGRAPH. ^ Telegraph. 

EMBLEMENTS, included in term "goods," 286. 

EMFTIO REI SPERAT^. See Sale. 

ENCUMBRANCE, 

implied warranty of freedom from, 57. 

ENGLISH LAW. See Law op England — Differences between 
English and Scottish Law. 

ERROR. See also Mistake. 
mutual, as to price, 37. 
common-law effect of mistake reserved, 269. 
error in essentialibua in Scotland corresponds to misrepresentation 

and mistake in England, 275. 
in order to reduction in Scotland must have been induced by 

representations of other contracting party, 275. 

ESSENCE OF CONTRACT. See Conditions and Warranties. 

EXAMINATION OF GOODS BY BUYER, 
efect of, 67, 69. 
seller bound to afford opportunity for, before acceptance, 166, 170. 

EXCHANGE (CONTRACT OF), 
distinguished from sale, 3. 
original bill dealt with, 39. 
inference that Act does not apply to, 39. 
barter in law of Scotland, 39, 40. 

rule of Roman law applied, 39. 
effect of, in passing risk, 39. 
effect of exclusion of, upon the law of Scotland, 40. 

EXECUTED SALE. See also Sale. 
meaning of, 2, 4. 
exception in Scottish and Roman law to rule of no price no sale, 

37. 
rules as to price in, 38. 
effect upon, of words "delivery or transfer'' in Factors Act, 124. 

EXECUTORY SALE, 
meaning of, 4. 
rules as to price in, 38. 
rule as to description confined to, 63. 

EXISTING GOODS, 

may form subject of contract of sale, 27. 
distinguished from " future goods," 28. 
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EXPENSES, 

of putting goods into deliverable state, 136, 140. 

EXPRESS AGREEMENT, 

implied terms of contract may be varied by, 257. 
general effect of; 257, 258. 



FACT. Sm also Jury Trial. 

reasonable price is question of, 35. 

time is question of, 51, 87, 261. 

hour is question of, 136, 139. 

opportunity is question of, 168. 
ascertainment of fact by jury, 261. 
relation of law to fact in England, 261. 
different rules in Scotland, 261. 

FACTORS ACTS. (Text at pp. 296, 302.) 
defined, 285. 

provisions of, as to seller's title reserved, 109. 
Act of 1889 differs from previous Acts, 121, 124. 
sections 8 and 9 reproduced in this Act, 122. 

suggested repeal of these sections, 123. 
effect of, upon pledge for antecedent debt, 123. 
anomaly under former Acts corrected, 123. 
word " retention " as used in Factors (Scotland) Act and in this 
Act, 188. 

FAULT, 

means wrongful act or default, 285. 

where goods perish without, 34. 

where valuation prevented by fault of seller or buyer, 42. 

of party involves transfer to or continuance of risk with him, 

105. 
seller's rights arising from buyer's fault reserved, 176. 

« FEIGNED " DELIVERY. See Djblivkry. 

FIERI FACIAS (WRIT OF), 
effect of, 127. 

does not apply to Scotland, 127. 
law of England and Scotland contrasted, 128. 

FITNESS. See Quality or Fitness. 

FORCE, 

effect of possession obtained by, upon stoppage in transitu, 213. 
common-law effect of duress or coercion reserved, 269. 

FOREIGN. See Conflict op Laws. : 

FRAUD, 

of seller as affecting buyer's right to rescind, 55. 
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FRAUD— co»Utnwe(2. 

classed with mistake, etc, 114, 269. 
does not necessarily avoid contract, 114. 
remedy by reduction in Scotland, 114. 

action for trover in England, 114. 
repudiation on ground of, 115, 271. 
effect on innocent third parties, 115, 273. 
conviction of offender does not re-vest property in seller, 116. 
effect of possession obtained by, upon stoppage in iraneniUy 213. 
effect of, upon delivery in ScoUand, 214, 273. 
confusion in Scottish cases between effects of fraud and stoppage 

in irantHJ^ 215, 273. 
common-law effect of, reserved, 269. 
effect of, upon contract of sale, 271. 

suggested distinction between different kinds of fraud, 272. 
"legal "fraud, 272. 
constructive fraud in bankruptcy in Scotland, 273. 

FRAUDS (STATUTE OF). Sm Statute op Frauds. 

FURTHER DESTINATION, 

after delivery to buyer or his agent, will not prolong transit, 
209, 218. 

FUTURE GOODS, 
defined, 27, 285. 

may form subject of contract of sale, 27. 
explanation of term, 28. 
erroneous statement of Bell regarding, 30. 
sale of, does not pass property, 31. 
sale of, by description, 87. 

FUTURE TIME. See Time. 



GAMING ACT. See Contingbnct. 

GENERAL PROPERTY IN GOODS. iSee also Property. 
opposed to special property, 5, 115. 
misapplication of term in Scotland, 5. 

^ general '' as applied to property now used for first time in law 
of Scotland, 2. 

GOOD FAITH, 
defined, 287. 
receipt in, of document of title, 227. 

GOODS, 

defined, 285. 

contract of sale of, 1. 

general and special property in, 2, 287. 

existing or future, 27, 28, 30. 
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GOODS— corUinwed. 

to be manufactared, 28. 

wliich have perished, 31. 

ascertained goods, 78. 

may now be dealt with as well as documents of title, 124. 

quality of, includes their state or condition, 287. 

in a deliverable state, 289. 

HIRE, 

sale distinguished from, 3. 

HIRE-PURCHASE, 

is not form of sale unless hire-purchaser is bound absolutely to 

purchase, 18 n., 83. 
exception to former Scottish rule as to delivery, 41. 
illustrates suspensive condition, 83. 
distinction between different kinds of, 83 n. 

different legal effects, 83 n. 
assignation of contract of, not under Bills of Sale Acts, 85. 
risk passes to hire-purchaser before delivery, 106. 
is affected by statutory reputed ownership created by this Act, 
124. 
unless hirer reserves absolute right to return goods, 124. 

HYPOTHEC, 

landlord's right of, in Scotland reserved, 270. 

IMPLICATION OF LAW, 

rights, etc., implied by law may be varied by express agreement, 
257. 

IMPLIED. Bu alio Conditions and Warranties. 
condition that seller has title, 57. 
warranty of quiet possession l)y buyer, 57. 
warranty that goods free from encumbrance, 57. 
development of law of implied title in England, 58. 

in Scotland, 59. 
implied undertaking may be varied by express agreement, 257. 
general effect of implied conditions and warranties, 257. 

IMPOSSIBILITY OF PERFORMANCE, 
where subject of sale destroyed, 33. 
of condition or warranty, 51. 

INCAPACITY. See Capacity. 

INCORPOREAL MOVEABLES. See Moveables (Incorporeal). 

INDIAN CONTRACT ACT, 

distinguishes between contingent contracts and promises or re- 
ciprocal promises, 7. 
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INDUSTRIAL GROWING CROPS, 
included m tenn '* goods," 286. 
Scottish equivalent for emblements, 286. 

INFANCY, 

the only gtcAus of non-age recognised in England, 12. 
extends from birth to the age of twenty-one, 12. 
an infant cannot contract, 12. 

INFANTS' RELIEF ACT, 

makes contract in England void though at common law only 
voidable, 13, 14. 

INSANE PERSONS. See Lunatics. 

INSOLVENCY. See aUo Bankruptcy. 

definition of, for the purposes of the Act, 288. 

necessary to stoppage in transitUy 184, 201. 

puts an end to credit as excluding right of lien, 191. 

in Scotland at one time viewed as constructive fraud, 204, 214, 

273. 
rule intra triduum established in Scotland, 204, 214, 273. 

but superseded by stoppage in transUii^ 204, 214, 273. 
how far insolvent buyer in Scotland entitled to reject goods, 219. 

analogous law of England, 220. 
does not necessarily mean bankruptcy, 288. 

notour bankruptcy, 288. 

INSTALMENT DELIVERIES. See also Continuing Contract. 
buyer not bound to accept delivery by instalments, 147. 
effect of breach of contract in respect of one instalment, 147. 
conflicting decisions in England, 150. 

INSURANCE, 

seller to give notice of consignment to enable buyer to insure, 156. 

law of England borrowed from Scotland 160. 

illustrations of Scottish law, 161. 

on "ship or ships," 162. 

claims for, not covered by stoppage in transitu, 223. 

INTENTION OF PARTIES, 

regulates passing of property, 79, 80. 
rules for ascertaining, 85, 86, 87, 89. 
regulates risk in contract with carrier, 157. 

INTEREST, 

on price in Scotland runs from date when price payable, 234. 

rules as to, in Scotland, 236, 237. 

English law as to, 236. 

right of buyer or seller to recover, reserved, 255. 

INTERNATIONAL CONTRACT. See also Conflict of Laws. 
rules where contracting parties in different countries, 56. 
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INTIMATION. SftjNoncE. 

INTOXICATION, 

effect of^ upon contract, 11. 

INTOXICATED PERSONS, 

contracts by, similar to those of lunatics, 1 1. 

JUDGMENT. ^ Dbgrss. 

JURY TRIAL, 

ascertainment of fact by jury in England, 261. 
fluctuating nature of its use in Scotland, 261. 

JTJB DISPONENDL See Right op Disposal. 

KNOWLEDGE OF PARTIES, 
as to loss of subject of sale, 32. 
as to partial loss, 32. 

LARCENY, 

Larceny Act affects re-vesting of stolen goods, 118. 
does not apply to Scotland, 119. 

LAW OF ENGLAND, 

rules as to transfer of property not understood in Scotland, 4. 
as to contract with carrier imported into Scotland, 160. 
as to rejection of goods, 175. 
seller's duty as to custody of goods, 177. 

claim for remuneration for custody, 177. 

LAW OF SCOTLAND, 

misconceptions regarding constructive delivery, 40. 
identical with that of England in regard to warranty of non- 
specific goods, 73 n. 
as to consignor's duty to give notice to enable consignee to insure, 
160. 
rule now made of general application, 161. 
alleged duty of buyer to place rejected goods in neutral custody, 

175. 
former law as to remuneration of seller for care and custody, 177. 
as to remuneration for custody now assimilated to law of Eng- 
land, 179. 
seller may arrest or poind in his own hands, 1 89. 
former law as to seller's right of retention, 194. 

illustrations of, 19^ et eeq, 
supposed analogy between intimation of assignation of incorporeal 
moveables and transfer of document of title, 196. 
error arising therefrom, 196. 
doubt as to the Scots law of stoppage in transitu^ 214. 
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'LAW OF SCOTLAND— conimwd. 

confusion of principles in Scottish cases, 214. 
how fflir insolvent or bankrupt buyer entitled to reject goods, 219. 
former law as to seller's power of re-sale, 231. 
question could only arise in connection with stoppage in transitu^ 
231. 
' uncertainty of, after introduction of stoppage in transitu^ 232. 
former law as to buyer's alternative remedies, 242. 

illustrations of, 242. 
as to damages compared with law of England, 263. 
effect of fraud in, 274. 
as to reduction on ground of error in essentialibuSf 275. 

LAW MERCHANT, 

rules of, reserved, 269. 
meaning of, 270. 

LEGAL TENDER See Tender. 

LIEN. See aUo Retention. 

includes right of retention, 286. 

uncertainty as to nature of seller^s lien, 5. 

effect of, upon transfer of document of title, 122. 

the right of an unpaid seller, 183, 190. 

distinction between lien and retention, 186, 193. 

possession is necessary to, 190. 

may exist though seller bailee for buyer, 192. 

general characteristics of, 193. 

seller's lien more extensive than ordinaiy lien, 193. 

confers title to re-sell or pledge, 193. 

does not extend to warehouse or other charges on goods, 193. 

may be defeated by transfer of document of title, 194. 

effect of part delivery upon lien on remainder, 197. 

effect of agreement to waive, in case of part delivery, 197. 

how right may be lost, 198. 

not lost by judgment or decree for price, 198. 

not lost by partial payment under judgment or decree, 200. 

exercise of right of, does not rescind sale, 201, 229. 

but gives seller right to re-sell, 201. 
not affected by sub-sale or pledge by buyer^ 227. 
effect upon, of transfer of document of title, 227. 

LOAN, 

distinguished from sale, 3. 

LOGATIO OPERARUM, 

effect of sale conjoined with, 3 n. 

LOSS, 

to seller by buyer's refusal to take delivery, 176. 

includes accidental loss of goods, 176. 

seller's claim for, follows breach of buyer's duty, 177. 
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LUNATICS, 

how far contracts of, binding, 9. 

MANUFACTURER OF GOODS (SALE BY), 

former implied imdertaking in England, 28, 68. 
special provision as to, deleted from bill, 28. 
contention that English rule unchanged, 65. 

argument to the contrary, 65. 
assimilation to law of Scotland, 66, 68. 

MARKET-OVERT, 

exception to English rule as to stolen property, 112. 
confined to England and Ireland, 112. 
reflex influence upon Scottish law, 113. 
relaxation of English rule, 113. 

MARKET VALUE. ^ Price. 

MARRIED WOMEN, 
power to contract^ 9. 

MARRIED WOMEN'S PROPERTY ACTS, 

efifect of, upon power of married women to contract, 9. 

MATERIAL PART OF CONTRACT, 

failure to perform, is breach of warranty in Scotland, 50. 

MEASURE OF DAMAGES, ^ee Damages. 

MEMORANDUM PREFIXED TO BILL, 

contained statement of divergence between laws of England and 

Scotknd, 6. 
statement inaccurate, 6. 

MERCANTILE AGENT, 

same meaning as in Factors Acts, 120. 

efifect of possession by, 119. 

difiUculty arising from use of term, 120. 

MERCANTILE LAW AMENDMENT ACT (SCOTTISH), 
effect of^ upon rights of seller's creditors, 3. 
introduced rule of cawai emptor in modified form, 70. 
divergence from law of England increased, 71. 
requisites of warranty under, 71. 
warranty under, applied only to specific goods, 73. 
remedy not equal to a bill of sale, 84. 
efifect of repeal of sale sections of, 188. 

arrestment or poinding by seller in his own hands as now author- 
ised contrasted with right under repealed sections, 190. 
sub-purchaser under, required to pay price before delivery, 196. 
effect of interpretation of, in M'Bain v. Wallace, 278. 
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MERCANTILE LAW AMENDMENT ACT (SCOTTISH)— «w- 
tinued, 

uncertainty whether applied to Becuritj in the form of sale, 278. 
illustratiye Scottish cases, 278 et seq, 

doubt resolved by express exclusion of security from present 
Act, 282. 

MERCANTILE LAW AMENDMENT ACT (ENGLISH), 

rule as to assignment of securities in contract of guarantee, 208. 

MERCHANT SHIPPING ACTS. See Ship (Sale op). 

MINOR, 

under what conditions may contract, 12. 
not incapacitated as in case of infancy in England, 12. 
where necessaries sold to, must pay reasonable price, 8. 
word misapplied in Act, 16. 

MINORITY, 

effect o^ upon capacity to contract, 12. 

MISREPRESENTATION. See also Fraud. 
classed with fraud, etc, 269. 
common-law effect reserved, 269. 
distinction between law and equity in England as affecting, 274. 

MISTAKE. See also Error. 

classed with fraud, etc, 114, 269. 

common-law effect of, reserved, 269. 

distinction between law and equity in England as affecting, 274. 

MONEY, 

excepted from definition of goods, 285. 

MONTH, 

means calendar month, 44. 

MORTGAGE. See Pledge. 

MOVEABLES (CORPOREAL), 

included in term "goods," 285. 

"moveables" correspond to "chattels personal" in England, 286. 

MOVEABLES (INCORPOREAL), 

supposed analogy between Scottish law as to assignation of, and 
transfer of document of title, 196. 

MULTIPLEPOINDING, 

claimant in, in Scotland, included in term " defendant," 284. 
claimant in, included in term plaintiff, 286. 
corresponds to English " interpleader," 284. 
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NECESSARIES, 

defined relative to incapacity, 8. 
definition not applicable to Scotland, 8, 15. 

NEGOTIABLE INSTRUMENT. See also Document of Title. 
how far document of title a n^otiable instrument, 126, 181. 
where for price, dishonour renders seller an "unpaid seller," 180. 
what included in term, 181. 

NEUTRAL CUSTODY. See Custody. 

NOTICE, 

of intention to claim damages, 54, 253. 

nature of notice required in connection with claim for damages, 

54, 253. 
by seller that goods in deliverable state, 86. 

weighed, measured, etc, 86. 
nature of notice required in connection with transfer of property, 

88. 
of seller's voidable title, 114. 

extent of notice required, 114, 121. 
may mean knowledge by other party however acquired, 114, 

121. 
of seller's intention to rescind on buyer's default, 139. 
to buyer to enable him to insure goods in transit, 156, 158. 

what if buyer had no intention to insure, 161, 162. 
by telegraph, 163. 
intimation by buyer of acceptance of goods, 168. 

rejection of goods, 168, 172. 
of stoppage in transitu^ 224, 225. 
no specific form or solemnity requisite, 225. 
equivalents for, in connection with stoppage in trangUu, 225. 

NOTOUR BANKRUPTCY, 

person may be insolvent within meaning of Act though not 

notour bankrupt, 288. 
applies only to Scotland, 288. 
created by statute, 288. 
nature and effect of^ 288. 

analogous in some respects to act of bankruptcy in England, 
289. 

OFFER AND ACCEPTANCE, 
withdrawal of offer, 19. 
posting of acceptance, 19. 

OUTLAWS, 

how far incapacitated from contracting, 9. 
OWNER, 

sale between part owners, 1, 2. 
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OWNERr— «m<trM4«i 

statutes reserved enabling apparent owner to dispose of goods as 

if true owner, 110. 
apparent authority by, may imply real authority, 110. 
under older Factors Acts agent in higher position than, 123. 

OWNERSHIP, 

of seller, acts inconsistent with, 168. 

buyer's breaking bulk not necessarily inconsistent with sellei^s 
ownership, 168. 

PART DELIVERY. S» Delivery. 

PART OWNER See also Owneb. 
sale between part owners, 1. 
defective principles of co-ownership in England, 2. 

PASSING OF PROPERTY. Ben Tbanspbr op Property. 

PATENT NAME, 

no warranty of fitness of goods sold under, 67, 68. 

PAYMENT, See Price. 

PERISHABLE GOODS, 

unpaid seller may re-sell, 230. 
what are, 231. 

PERISHED GOODS, 

contract for sale of^ void, 31. 

efifect of knowledge of parties regarding, 31, 32. 

partial loss, 32. 

partial destruction where two or more contracts, 33. 

where goods perish after contract but before risk passes, 34. 

PLAINTIFF, 

includes pursuer, etc., 286. 

PLEDGE, 

eflfect of Act upon buyer's power of, 83, 282. 
creditor's rights in regard to, insufficiently protected, 83. 
transfer of property without possession does not apply to, 84. 
effect of non-application to Scotland of law as to bills of sale, 84. 
effect of, where goods held under contracts of sale on approval or 

sale or return, 95. 
for antecedent debt controlled by Factors Acts, 123. 
transfer of document of title in security defeats lien and stoppage 

in transitu, 227, 229 
rights of pledgee in competition with seller, 229. 
Act does not apply to mortgage, pledge, charge, or other security, 

270. 
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PLEDGE— <Jo»e»wit«rf. 

common-law relation of sale to security in Scotland uncertain 
after M'Bain v. Wallau, 276. 

illustrations from Scottish cases, 276 et seq. 
but security now expressly excepted from rules as to sale, 
282. 

POINDING, 

seller in Scotland may attach goods in his own hands by, 189. 
is more appropriate diligence than arrestment, 189. 
right ceases with loss of right of lien. 

POSSESSION, 

not defined in this Act^ 121, 184, 284. 

defined in Factors Act, 121, 184, 199, 284. 

actual and constructiye, 284. 

implied warranty of quiet possession, 57. 

change in law of Scotiand as to effect of, 80. 

effect of change upon rights of creditors, 82. 

argument for statutory reputed ownership, 83. 

by seller or buyer after sale, 119. 

exceptions to rule that right to possession follows right of 

property, 182. 
unpaid seller's right to retain while in possession, 183, 190. 
meaning of, 184, 284. 
loss of, terminates lien, 198, 199. 
effect of words ^^latrfidly obtains possession,'' 199, 213. 
stoppage wi transitu applies after possession lost, 201. 
seller may resume possession by stoppage in transitu, 201. 
will forcible or fraudulent possession by buyer or his agent 

prevent stoppage in traimtu ? 211, 212, 213. 
nature of possession by buyer which will defeat stoppage in 

transitu^ 217. 
actual possession by seller completes stoppage in transitu, 224, 

225. 
by carrier sometimes called constructive delivery, 226. 

[See also digest of illustrative Scottish cases, Appendix II., 
312.] 

POSTING OF ACCEPTANCE, 

effect of, in completing contract, 19. 

PRESCRIPTION, 
quinquennial, 22. 
triennial, 22. 
effect of, 23. 
as applied to foreign obligations, 24. 
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PRICE, 

defined as money consideration, 1, 36. 

where not resulting ^m contract, 8. 

part payment of, 26. 

ascertainment of, 35, 36. 

reasonable price, 35, 44. 

payment of, and delivery, concurrent conditions, 36, 130. 

reasonable estimate of, where exact amount not ascertainable, 

36. 
law of Scotland altered, 36. 
mutual error as to, 37. 
market value in lieu of^ 37. 
ascertainment of, by arbitration, 38. 
discount from, 38. 
inadequacy of, 39. 

effect of payment of, upon passing of property, 40. 
payment of, must be by legal tender, 41. 
payment of, subject to condition, 41. 
proof of payment of, 41. 
where fixed by valuation of third party, 41. 

party to contract, 43. 
payment of, under continuing contract, 48. 
postponed payment of, 88. 
draft on buyer for, 98. 
special contract making payment 0^ dependent on safe delivery, 

109. 
duty of buyer to pay, 129. 

when time of payment of, depends on arrival of goods, 130. 
payment of, concurrent condition with delivery, 130. 
payment of, where credit allowed, 132. 
when whole price not paid or tendered seller deemed '* unpaid 

seller," 180. 
consignor or agent responsible for price is deemed a seller, 180. 
bill of exchange forms conditional payment, 180. 
seller is *' unpaid seller" notwithstanding partial or conditional 

payment of, 182. 
lien ceases upon payment or tender of, 190. 
decree for, does not deprive seller of lien, 198. 
payment of amount in decree for, terminates lien, 201. 
payment of, makes transfer of property to buyer absolute, 201. 

same effect from payment of amount in decree for, 201. 
conditions under which action for, may be maintained, 234. 
effect where payable on day certain irrespective of delivery, 234. 
interest on, 234, 236, 237. 

interest in Scotland runs from date when price payable, 234. 
claim of buyer for damages in diminution or extinction o^ 251, 

254. 
in Scotland payment of, into Court may be ordered, 267. 
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PRINCIPAL AND AGENT, 

sale by principal or by agent, 3 n. 

legal effect of agency on behalf of seller, 104. 

bill of exchange sent by seller's agent for acceptance by buyer, 104. 

effect of possession by "mercantile agent," 119. 

"mercantile agent*' same meaning as in Factors Acts, 120. 

by older Factors Acta agent in higher position than owner, 123. 

where agent included in term "seller," 180. 

agent, as such, cannot stop in irantitUy 183. 

but may stop in transitu if in position of a seller, 183. 

seller, though agent for buyer, has right of lien, 191. 

possession by buyer's agent terminates lien, 198. 

buyer's agent includes sub-buyer, 199, 210. 

trustee in bankruptcy, 199, 210. 
powers of seller's agent, 207. 
ratification of act of unauthorised agent^ 208. 
buyer's agent for taking delivery may put an end to transit, 209, 

210. 
rules relating to law of, reserved, 269. 

PROOF, 

of payment of price, 41. 

PROPERTY. See also Transfer op Property. 
means general property, 3, 5, 287. 
not merely a special property, 287. 

PUPILARITY, 

effect of, upon capacity to contract, 1 2. 
pupil's contracts made by tutor, 13. 

QUALITY OR FITNESS, 

implied condition or warranty as to, 66. 

condition as to, only exists in specified circumstances, 66. 

merchantable quality, 67. 

effect of buyer's examination of goods, 67. 

condition as to, may be implied by usage of trade, 67. 

warranty of fitness where goods sold for special purpose, 67, 68. 

quality of goods includes their state or condition, 287. 

QUANTITY, 

delivery of wrong, 140. 

larger, 140. 

smaller, 140. 

Scottish rule prior to Act, 1 43. 

wrong quantity in instalment contract, 144, 147. 

effect of words denoting, 145. 

RATIFICATION. See also Principal and Agent. 
of act of unauthorised agent, 208. 
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READY AND WILLING, 

to pay or deliver does not mean actual tender, 131. 
where seller ready and willing to deliver and buyer refuses to 
take delivery, 176. 

REASONABLE CHARGE, 
for care and custody, 176. 
seller may claim from buyer, 176. 

REASONABLE HOUR 5« Time. 

REASONABLE TIME. See Time. 

REASONABLE OPPORTUNITY, 

for examination of goods by buyer, 166, 167. 
is question of fact, 168. 

RECEIPT, 

required to elide rule of fourth section, 26. 
differs from "acceptance," 167, 169. 
by carrier, 169. 

RECOMPENSE (EQUITY OF), 
where price not fixed, 37. 

REJECTION. ^ also Remedies. 

formerly in Scotland necessarily accompanied repudiation, 50. 

notice of, 63, 64, 172. 

time when right of, must be exercised, 63, 64. 

of wrong quantity, 140. 

of contract goods mixed with others, 140. 

effect of want of intimation to seller, 168. 

right of, implies negation of duty of acceptance, 171. 

where goods rejected by buyer and carrier continues in possession 
transit not ended, 209, 211. 

how far insolvent or bankrupt buyer in Scotland entitled to 
reject goods, 219. 

analogous law of England, 220. 

where justified gives buyer in Scotland right of action for non- 
delivery, 242, 254. 

REMEDIES. 
(1) Of Seller— 

repudiation of instalment contract by party not in fault, 155. 

where buyer refuses to take delivery, 176. 

seller's rights upon buyer's repudiation of contract reserved, 176, 

177. 
lien, 183, 190, 193. 
stoppage in transitUy 184, 201, 202. 
re-sale, 184, 227. 
action for price, 234, 235, 238. 
damages for non-acceptance, 237, 238. 
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REMEDIES— confwM^i. 

rule where available market, 238. 

remedy in damages corresponds with that of buyer, 240. 

in Scotland payment of price into Court may be ordered, 267. 

(2) Of Buyer— 

more extensive in Scotland than in England, 52. 

rejection and repudiation, 60, 177. 

notice of rejection, etc, 53, 54. 

rejection must be within reasonable time after delivery, 53, 64. 

may reject wrong quantity, 140. 

contract goods if mixed with others, 1 40. 

repudiation of instalment contract, 165. 

where seller fails to make contract with carrier, 156. 

alternative remedies, 158. 

where prevented from insuring from want of notice of consign- 
ment, 156. 

what if buyer did not intend to insure ? 161, 162. 

damages for non-delivery, 240. 

measure of damages, 240. 

rule where available market, 240. 

remedy in damages corresponds with that of seller, 240, 241. 

specific performance or implement, 248. 

for breach of warranty by seller, 251. 

may set up breach of warranty in diminution or extinction of 
price, 251. 

may maintain action of damages for breach of warranty, 251. 

measure of damages, 251, 253. 

REPEAL, 

of Acts specified in schedule, 268. 
to take effect from commencement of Act, 269. 
commencement of Act retrospective, 269. 
schedule of Acts repealed, 290. 

REPUDIATION OF CONTRACT. See Rkmedik.-*. 

REPUTED OWNERSHIP, 

in Scotland was more than a presumption, 80. 
nature of creditors' right, 80. 
modifications of strict rule, 81. 

reasons for modifications, 81. 

views of the Bench, 82. 
eft'ect of Act upon, 82. 
effect of Act upon rights of creditors, 82. 
statutory, in England, 83, 110. 

argument for extension of English rule to Scotland, 83, 124. 
species of, created by provisions as to seller and buyer in posses- 
sion, 124. 

but does not extend to creditors, 124. 

2 
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RE-SALE, 

seller's duty in England in regard to, 177. 
included among rights of " unpaid seller," 184. 
exercise of right of lien gives seller power to re-sell, 201. 
right ceases upon payment of amount in decree for price, 201. 
buyer under, acquires a good title as against original buyer, 230. 
where goods perishable, unpaid seller may re-sell, 230. 
where unpaid seller gives notice he may re-sell, 230. 
where right of, expressly reserved, 230. 
original contract rescinded, 230. 
but without prejudice to claim of damages, 230. 
second buyer under, may get good title through sale clauses of 

Factors Act provided he acquires h(mA Jide, 230. 
if seller acquires right of, may confer unqualified title on second 

buyer, 230. 
questions as to, in former law of Scotland could only arise in 

connection with stoppage in transitu, 231. 
efifect of rescission of contract where right of, reserved, 232. 

RESCISSION, 

sale not rescinded by exercise of rights of lien or stoppage in 

transitu, 229, 232. 
contract rescinded where seller expressly reserves right of re- 
sale, 230, 232. 

but without prejudice to seller's claims for damages, 230. 
under former law of Scotland could seller rescind contract after 

stoppage in transitu ? 231. 
effect of, where right of re-sale expressly reserved, 232. 

RESOLUTIVE CONDITION. See Condition. 

RESPONDENT, 

in Scotland included in term " defendant," 284. 

RETENTION. See also Lien. 

"right to retain" classed with lien, 183. 

word used by way of adapting Act to Scotland, 186. 

but misapplied, 1 86. 
meaning of, in Scots law, 186. 
distinction between lien and retention, 186. 
suggestion that retention for a general balance is a rule of 
bankruptcy, 186. 
objections, 186. 
if retention still part of Scots law, serious effect in connection 
with repeal of sections of Mercantile Law Amendment Act^ 188. 
applies to period anterior to divestiture, 193. 
illustrations of former law of Scotland, 194 et seq. 
superseded by lien, 207. 
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RETURN, 

no duty of, upon buyer rightly refuaing to accept, 172. 
Scottiah law as to return of rejected goods, 173. 

RETURN (SALE OR), 

when property passes in contract of, 47, 84, 86. 

no sale if condition not fulfilled, 84. 

reasonable time applies to, 89. 

whether of nature of agency, 89. 

definition of, 89. 

is condition suspensive or resolutive ? 94. 

RE-VESTING OF PROPERTY. ^ Transfer of Property. 

RIGHT OF DISPOSAL, 

delivery without reservation of, 87. 

may be reserved till conditions fulfilled, 98. 

if reserved, property does not pass, 98. 
priTTid facie reserved where bill of lading to seller or agent, 98. 

where bill of exchange transmitted with 
goods, 98. 
where not reserved, delivery to carrier terminates lien, 198. 

RISK, 

Beirs statement as to, 5. 

erroneous statement in memorandum prefixed to bill, 6. 

separation of risk from property in Scotland, 6, 106. 

goods perishing after agreement but before risk passes, 34. 

passing of, in barter as distinguished from sale, 39. 

analogy between passing of risk in Scotland and property in 

England, 90. 
when passes to the buyer, 104. 
priTrul facie passes with property, 104. 
aflfected by fault of buyer or seller, 105. 

exceptions to general rule by special agreement, 105. 
Roman law as to risk, 107. 
theories of various writers, 107. 
illustrations of Scottish law as to, 108. 
during sea transit, 156. 
of deterioration of goods in transit must be borne by buyer, 1 64. 

rule does not apply to extraordinary or unusual deterioration, 
166. 

deterioration must be incident to the course of transit, 1 64. 

is an exception to the general law of risk, 165. 

involves enquiry at both ends of transit, 166. 

ROMAN LAW, 

rule of, in case of partial loss, 32. 
no sale if price not fixed, 37. 
as to inadequacy of price, 39. 
as to barter, 39. 
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ROMAN lik}N— continued,, 

property passed on payment of price, 40. 
price fixed by valuation, 43. 
as to risk, 107. 

SALE, 

defined, 1. 

includes "bargain and sale" and "sale and delivery," 287. 

distinguished from agreement to sell, 1, 4. 

when agreement to sell becomes sale, 2. 

and delivery, 2, 8, 287. 

executed sale, 2. 

executory sale, 4. 

general characteristics of, 3. 

of steam power, 3 n. 

of growing turnips, 3 n, 

of material with services, 3 n. (See Locatio Operarunu) 

of specific goods in a deliverable state, 4. 

a mutual and reciprocal contract, 18 n. 

does not include hire-purchase where hire-purchaser has an option 
to return, 18 n. 

of spes or chance, 29. 

emptio rd speraUBj 30. 

of goods which have perished, 31. 

erroneous use of word " sale " in rubric, 35. 

sale on approval, 47, 84, 89. 

sale or return, 47, 84, 89. 

by sample, 73. 

by person not the owner, 109. 

statutory powers of, reserved, 110. 

under order of Court reserved, 110. 

sales on credit^ 132. 

different kinds of sale and delivery, 166. 

not rescinded by exercise of right of lien, 201, 229. 
or by stoppage in tramitUy 229. 

effect of sub-sale upon seller's rights and remedies, 228. 

effect of usage upon ready- money sales, 260. 

rules as to auction sales, 263. 

or security, 276. 
SAMPLE, 

definition of sale by, 73, 77. 

as a term of the contract, 73, 77. 

implied condition that bulk corresponds to, 74. 

buyer to have opportunity of comparing bulk and sample, 74. 

implied condition that goods free from latent defect^ 74, 76. 

relation of, to description, 75. 

preservation and identification of, 77. 

sealing the sample, 77. 
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SCOTTISH LAW. ;Sce Law of Scotland. 
SEAL, 

how far necessary to contract of sale, 16. 

not necessary in Scotland, 17. 

seal of corporations in England, 18. 

SEA TRANSIT. &e Insurance. 

SECURITY. Bu Pledge. 

SELLER. See also Unpaid Seller. 
defined, 287. 
where not owner, 109. 
possession by, after sale, 119. 

bears expenses of putting goods into deliverable state, 136. 
his duty to make contract with carrier, 156. 
effects of his failure to make contract with carrier, 156. 
risk remains with, 156. 
his duty to give notice to buyer of shipment to enable him to 

insure, 156. 
rule new to England and founded on Scottish precedent, 161. 

but seller's duty heavier than formerly in Scotland, 1 64. 
rule where, agrees to deliver at distant place, 164. 
not liable for deterioration incident to transit, 164. 
bound to give buyer opportunity of examining goods before 

accepting them, 1 66. 
where ready and willing to deliver, 176. 
definition of " unpaid seller," 1 80. 
term "seller" in Part IV. includes person in position of seller, 

e.g. agent, 180. 
has right of lien, 190. 

stoppage in transitu^ 201, 207. 
effect of seller's refusal to receive back rejected goods, 209, 211. 

stoppage in transitu upon seller's rights, 223. 
his claims for carriage, insurance, and damages, 223. 

SEQUESTRATION. See Bankruptcy. 

SEQUESTRATION FOR RENT, 

landlord's right of, in Scotland reserved, 270. 

SHIP (SALE OF), 

formalities of contract, 20, 
admission of equitable or beneficial interests, 21. 
appropriation as applied to shipbuilding contract, 96, 
divergent views as to transfer of property in ship on stocks, 96. 

SHIP (CHARTER OF), 

effect of delivery of goods to ship chartered by buyer, 209, 2 1 1> 

222. 
whether is master carrier or buyer's agent ? 209. 
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SOLD AND DELIVERED, 
meaning of, 2, 8. 

action for goods sold and delivered, although goods remain in 
seller's custody, 192. 

SPECIAL DAMAGES. See aUo Damages. 

distinction between, and general damages not recognised in 

Scotland, 239, 266. 
right of buyer or seller to recover, reserved, 255. 

SPECIAL PROPERTY, 

"property" does not mean, 2, 287. 

distinction between, and general or absolute property, 5, 115. 

in seller will not protect bond-fide purchaser, 115. 

SPECIFIC GOODS, 
defined, 287. 

sale of, in a deliverable state, 4. 
where goods have perished at time of contract, 31. 
where goods perish after contract, but before risk passes, 34. 
efifect of breach of condition in regard to, 50. 
rule of caveat emptor limited to, 73. 
sale of, by sample, now implies undertaking as to merchantable 

quality, 76. 
"ascertained" goods, 78. 
passing of property in, according to intention of parties, 79. 

in, restricted by T^rvmA fade rules, 78, 86. 
reservation of right of disposal in sale of, 98. 
specific implement of contract for delivery of, 248, 249. 

SPECIFIC IMPLEMENT. See Specific Performance. 

SPECIFIC PERFORMANCE, 
Court may direct, 248. 

may be unconditional or subject to conditions, 249. 
right to specific implement in Scotland, reserved, 249. 
difference between English and Scottish law of, 250. 
Scottish practice allied to English principle and vice vered, 250. 
divergence may be exaggerated, 251. 

SPES (SALE OF). See Contikgency. 

STATUTE OF FRAUDS, 

restricts freedom of contract in England, 1 8. 
renders writing essential in sale of ship, 21. 
Sect 17 reproduced in Sect 4 of this Act, 24, 27. 
writing required in sale for £10 and upwards, 24. 
not applicable to Scotland, 24, 27. 
effect of Lord Tenterden's Act, 27. 
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STATUTE OF FRAUDS— continued. 

provision as tx) writ oi fieri facias reproduced, 127, 128. 
"acceptance" under, has special meaning, 169. 
notes on history of, 343 (Appendix TIL). 

STATUTES REPEALED, 

enactments in Schedule repealed as from date of Act, 268. 
interests accrued before commencement of Act, reserved, 269. 
omission of Irish Statute of Frauds from repeal section, 269, 271. 
Act not to afifect enactments not expressly repealed, 270. 
illustrations of enactments not repealed, 271. 

STATUTES CITED. 
Scotland — 

1474 c. 52 (Appointment of Tutor-at-law), 10. 

1579 c. 83 (Triennial Prescription), 22. 

1621 c. 18 (Alienations by Insolvents), 270. 

1669 c 9 (Quinquennial Prescription), 22. 

1669 c. 5 (Notour Bankruptcy, etc), 270, 288. 

55 Geo. III. c. 42 (1815— Jury Court), 261. 

59 Geo. III. c. 35 (1819— Jury Trials), 261. 

1 Wm. IV. c. 69 (1830— Jury Court, Court of Session), 261. 

8 & 9 Vict c, 38 (Bank Notes (Scotland) Act 1845), 41. 

19 & 20 Vict c. 60 (Mercantile Law Amendment Act, Scotland, 

1856), 3, 6, 41, 68, 70, 71, 72, 73, 74, 81, 82, 84, 128, 188, 

190, 196, 271, 277, 278, 279, 281, 282, 290, 294. 
19 & 20 Vict c. 79 (Bankruptcy (Scotland) Act 1856), 116, 270, 

288. 
29 & 30 Vict c. 112 (Evidence (Scotland) Act 1866), 261. 
31 & 32 Vict c. 100 (Court of Session Act 1868), 10. 
37 & 38 Vict c. 94 (Conveyancing (Scotland) Act 1874^ 17. 
40 & 41 Vict c. 29 (Married Women's Property (Scotland) Act 

1877), 9. 
43 & 44 Vict c. 4 (Judicial Factors (Scotland) Act 1880), 12. 

43 & 44 Vict c. 34 (Debtors (Scotland) Act 1880), 288. 

44 & 45 Vict c. 21 (Married Women's Property (Scotland) Act 
1881), 9. 

53 & 54 Vict c. 40 (Factors (Scotland) Act 1890), 47, 83, 95^ 
101, 109, 110, 116, 120, 121, 122, 123, 124, 131, 137, I8I', 
184, 188, 191, 199, 202, 211, 228, 284, 285, 296, 302. 
[See also Factors Act 1889, 52 & 53 Vict c. 45, England and 
Ireland.] 

57 & 68 Vict c. 13 (Arbitration (Scotland) Act 1894), 270. 

England and Scotland — 

3 & 4 Anne c 9 (1704— Promissory Notes), 126. 

24 Geo. IL c 23 (1751— Calendar), 347. 

34 Geo. in. c 68 (1794— Merchant Shipping), 21. 

31 & 32 Vict c. 121 (Pharmacy Act 1868), 271. 

32 & 33 Vict c 117 (Pharmacy Act 1869), 271. 
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STATUTES CITED— conhnw^d 
United Kingdom — 

4 Geo. IV. c. 83 (1823— Factors Act), 301. 
6 Geo. IV. c 94 (1825— Factors Act), 301. 

3 & 4 Wm- IV. c 55 (1833— Merchant Shipping, 21. 

5 & 6 Vict c. 39 (1842— Factors Act), 125, 301. 
8 & 9 Vict c 109 (Gaming Act 1846), 28. 

16 & 16 Vict c 83 (1862— Patent Law Amendment), 21. 

17 & 18 Vict c. 104 (1854— Merchant Shipping), 21. 

18 & 19 Vict c 111 (Bills of Lading Act 1855), 61, 101, 110, 
126, 181, 184, 293. 

26 & 26 Vict c. 63 (1862— Merchant Shipping), 21. 
26 & 26 Vict c. 89 (Companies Act 1862), 288. 

30 & 31 Vict c 131 (Companies Act 1867), 17. 

33 Vict c. 10 (Coinage Act 1870), 41, 191. 

34 & 35 Vict c 101 (Chain Cables and Anchors Act 1871), 
271. 

37 & 38 Vict c. 61 (Chain Cables and Anchors Act 1874), 67, 
271. 

38 Vict c. 17 (Explosives Act 1876), 271- 

38 & 39 Vict c 63 (Sale of Food and Drugs Act 1875), 67, 68, 
271. 

40 & 41 Vict c 39 (Factors Act 1877), 120, 123, 124, 196, 
301. 

41 & 42 Vict c. 49 (Weights and Measures Act 1878), 271. 

42 & 43 Vict c 30 (Sale of Food and Drugs Act 1879), 271. 

45 & 46 Vict c 61 (Bills of Exchange Act 1882), 44, 181, 270, 
284, 288. 

46 & 47 Vict c 67 (Patents, Designs, and Trade Marks Act 
1883), 12, 21. 

49 & 50 Vict c. 27 (Guardianship of Infants Act 1886), 12. 
60 & 61 Vict c. 28 (Merchandise Marks Act 1887), 67, 271, 
296. 

52 & 53 Vict c 63 (Interpretation Act 1889), 17, 44. 

53 & 54 Vict c. 64 (Directors' Liability Act 1890), 273. 

54 & 56 Vict c. 39 (Stamp Act 1891), 126, 286, 302. 

66 & 57 Vict c 66 (Fertilisers and Feeding Stuffs Act 1893), 

67, 271. 
57 & 58 Vict c. 60 (Merchant Shipping Act 1894), 17, 21, 307. 

England — 

21 Hen. VIII. c 11 (1529— Stolen Goods), 117. 

2 & 3 Phil, and Mary c. 7 (1666— Sale of Horses), 1 13. 

31 EUz. c. 12 (1689— Sale of Horses), 113. 

1 Jac L c, 21 (1604 — Against Brokers), 290. 
21 Jac. I. c. 19 (1623 — Bankrupts), 83. 

29 Car. IL c. 3 (1677— Statute of Frauds), 17, 26, 26, 27, 128, 
169, 286, 286, 290, 291, 343. 
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STATUTES CITED— conh*nw€d 

7 & 8 Geo. IV. c 29 (1826— Larceny, Stolen Goods), 118. 

3 & 4 Wm. IV. c 42 (1833— Interest on Debts), 237. 

3 & 4 Wra. IV. c 98 (1833— Bank of England Notes), 191. 

17 & 18 Vict. c. 36 (1854— Bills of Sale), 84. 

17 & 18 Vict c. 125 (1854 — Common Law Procedure), 250. 

29 & 30 Vict. c. 96 (1866— Bills of Sale), 84. 

36 & 37 Vict, c 66 (Judicature Act 1873), 18, 203, 254. 
38 & 39 Vict, c 77 (Judicature Act 1876), 254. 

41 & 42 Vict c. 31 (Bills of Sale Act 1878), 84, 111. 
46 & 46 Vict c 43 (Bills of Sale Act 1882), 84. 
46 & 47 Vict c. 52 (Bankruptcy Act 1883), 83, 111, 270. 
63 & 54 Vict c. 53 (Bills of Sale Act 1890), 84. 
54 & 56 Vict c. 35 (Bills of Sale Act 1891), 84. 

England and Ireland — 

9 Geo. IV. c 14 (1828— Lord Tenterden's Act), 27, 290, 292. 
19 & 20 Vict c 97 (Mercantile Law Amendment Act 1856), 128, 

208, 250, 290, 345. 
24 & 25 Vict c 96 (Larceny Act 1861), 112, 118. 

30 & 31 Vict c. 48 (Sale of Land by Auctions Act 1867), 266. 
33 & 34 Vict c 23 (Forfeiture Act 1870), 9. 
33 & 34 Vict c. 93 (Married Women's Property Act 1870), 9. 

37 & 38 Vict c 50 (Married Women's Property Act 1874), 9. 
37 & 38 Vict c 62 (Infants' Relief Act 1874), 13, 14. 
44 & 45 Vict c. 75 (Married Women's Property Act 1882), 9. 

52 & 53 Vict c. 45 (Factors Act 1889), 47, 83, 95, 101, 109, 
110, 116, 120, 121, 122, 123, 124, 131, 137, 181, 184, 191, 
199, 202, 211, 228, 284, 285, 296. [See also Factors (Scotland) 
Act 1890—53 & 54 Vict a 40.] 

53 Vict c. 5 (Lunacy Act 1890), 10. 

Ireland — 

7 Wm. IIL c. 12 (1696— Irish Statute of Frauds), 269, 271, 
343. 

42 & 43 Vict c. 50 (Bills of Sale (Ireland) Act 1879), 84. 
46 Vict c. 7 (Bills of Sale (Ireland) Act 1883), 84. 

STEAM POWER. See also Sale. 

contract for sale of, classed as sale, 3 n. 

STIPULATIONS. See Conditions and Warranties. 

STOLEN GOODS. See also Title to Sell. 

owner may reclaim, 111. 

exceptions in England in case of purchaser in market-overt, 113. 

re-vesting in owner where offender convicted, 116. 
. English and Scottish rules contrasted, 111. 

' liability of intermediate purchaser, 111. 

j Larceny Act does not apply to Scotland, 119. 
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STOPPAGE ANTE TRANSITUM, 

said to be equivalent to retention in Scotland, 188 tl 
meaning of, 189 n. 

STOPPAGE IN TRANSITU. See also Transit. 
right defined, 201. 
origin of, in England, 203. 
in Scotland, 204. 
superseded rule intra triduunij in Scotland, 204. 
equitable extension of right of lien, 202. 
general principles of, similar to those of lien, 203. 
differs from lien in requiring insolvency of buyer, 203. 
misconception in Scotland as to nature of, 159, 205. 
error as to, in Scotland, corrected by House of Lords judgment, 

206. 
statement of true principle of, 206. 
is the right of an unpaid seller, 183, 201. 
only available to a seller or person in position of a seller, 207. 
not available to an agent as such, 183. 
but available to an agent if in position of a seller, 180, 183. 
error as to, in case of vessel chartered by buyer, 159. 
involves previous delivery to buyer, 160. 
cautioner for price not entitled to, 208. 
arrestment in hands of carrier will not defeat, 208. 

nor cash receipt by buyer to sub-vendee, not being a docu- 
ment of title, 208. 
rule where cross accounts between seller and buyer, 208. 
available against carrier's claim for general balance, 208. 

but not as against carrier's special charges on goods, 208. 
duration of transit, 209. 
part delivery does not prevent stoppage of remainder, 210. 

unless in special circumstances, 210. 
not available where carrier becomes custodier for buyer, 211. 
termination of transit, 213. 
reasons for assuming the remedy similar in Scotland and in 

England, 215. 
confusion in Scottish cases, between efi'ects of fraud and stoppage 

in transitu, 215, 273. 
does bankruptcy in Scotland, ipso facto, operate stoppage? 216. 

argument against this view, 217. 
nature of possession by buyer which will defeat right, 217. 
effect upon, of rejection by bankrupt or insolvent buyer, 220. 
mere intention to stop in transitu has no effect, 222. 
suggestion that in Scotland stoppage voids contract and puts an 
end to all claims, 223. 

view not well founded before Act, 224. 

and inconsistent with its terms, 224. 
how stoppage in tranMtu effected, 224. 
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STOPPAGE IN TBANSITU— continued, 
actual possession by seller, 224. 
notice to carrier or custodier, 224, 225. 
notice may be either to person in actual possession or to principal, 

224, 226. 
requisites of notice, 224, 225. 
after notice carrier must re-deliver to, or according to directions of 

seller, 224, 226. 
expeitse of re-delivery must be borne by seller, 225, 227. 
not affected by sub-sale or pledge by buyer, 227. 
exercise of right does not rescind sale, 229. 
effect upon, of transfer of document of title, 227. 
former law of Scotland as to seller's right to re-sell after, 231. 

SUSPENSIVE CONDITION. See Cokditiok. 

SYMBOLICAL DELIVERY. See Delivery. 

TELEGRAPH, 

effect of error by officials in transmission of message, 20 tu 

use of, to convey notice to buyer of despatch of goods by sea, 163. 

buyer may thus be enabled to insure, 163. 
effect of, in preventing insurance by giving earlier notice of 

shipwreck, 163. 
how far seller bound to make use of, 164. 

TENDER, 

what is legal tender, 41. 

of payment or delivery, 131. 

of delivery, 136. 

by seller implies reasonable opportunity for examination by buyer, 

166. 
where no tender of price seller deemed " unpaid seller,'* 1 80. 
lien ceases upon tender of price, 190. 
in Scotland interest on price runs from date of tender of goods, 

234. 

TENTERDEN'S ACT (LORD). See Statute of Frauds. 

TIME, 

transfer of property at future time, 1. 

of payment, not of the essence, 44, 48. 

stipulations as to time other than time of payment, 44, 49. 

of payment in continuing contract, 48. 

reasonable time for rejection after delivery in Scotland, 50. 

reasonable time question of fact, 51, 87, 261. 

notice of rejection within reasonable time, 63. 

no time limit for intimation of claim of damages, 54, 253. 

reasonable time applies to sale on approval, 89. 
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HIWS^— continued, 

reasonable time applies to sale or return, 89. 
delivery must be at reasonable hour, 1 36. 
reasonable hour question of fact, 136, 139. 
what is reasonable time, 138. 
reasonable time for giving and taking delivery, 176. 

TITLE TO SELL. See also Stolen Goods. 
implied condition on part of seller, 67. 
where seller not owner buyer acquires no better title, 109. 
concealment of defect in, is fraud, 111. 
where title voidable but not avoided good to buyer, 114. 
seller's title in Scotland extended, 115. 
effect of suspensive condition upon, 116. 
effect of seller's bankruptcy upon, 116. 
effect of market-overt in England, J 1 2. 
effect of Larceny Act in England, 118. 
second buyer acquiring bond fide under re-sale may get good title, 

notwithstanding mcUa fides of seller, 120. 
seller may acquire good title to re-sell of which any second buyer 

obtains benefit, 230. 

TRADE NAME, 

no warranty of fitness of goods sold under, 67, 68. 

TRANSFER OF PROPERTY, 
relation of sale to, 1, 2, 3. 
re-transfer to seller, 2, 201. 
condition suspensive of, 48. 
no transfer till goods ascertained, 78. 
depends on intention of parties, 79. 
change in law of Scotland, 80. 
rules for ascertaining intention, 85. 
analogy between rules as to transfer of risk in Scotland and 

transfer of property in England, 90. 
as affected by reservation of right of disposal, 98. 
bill of lading to seller's order, 98. 
bill of exchange not accepted, 99. 
risk primd facie passes with property, 104. 
divestiture of true owner in England upon sale in market-overt, 

112. 
re-vesting in England upon prosecution of offender to conviction, 

116. 
restriction upon re- vesting following on conviction, 116. 
in England claim for remuneration for care and custody depends 

on, 177. 
exceptions to usual effect of passing the property, viz. — 
lien, 183. 

stoppage in transitUj 184. 
re-sale, 184. 
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TRANSFER OF PROPERTY— «>n<inte«i. 

becomes absolute in buyer upon payment of price, 201. 
or of amount in decree for price, 201. 

satisfied decree for damages for wrongous refusal to deliver, re-vests 
property in seller, 201. 

TRANSIT. Se« aUo Stoppage in transitu. 
definition of, 212. 
risk of loss in course of, 156. 
while goods in course of, unpaid seller may stop them and resume 

possession, 202. 
duration of, 209. 

continues till arrival of goods at appointed destination, 209, 218. 
ceases notwithstanding further destination, 209, 218. 
definition of "course of transit" incomplete, 210. 
ended by acknowledgment by carrier that goods held for buyer, 

209, 211. 
ended by wrongful refusal of carrier to deliver goods to buyer or 

his agent, 209. 
ended by carrier becoming custodier for buyer, 211. 
difficulty in fixing termination of, 213. 

TUTOR-AT-LAW, 

guardian of lunatic, 10. 



UNPAID SELLER, 
defined, 180. 

when whole price not paid or tendered, 180. 
when bill or negotiable instrument dishonoured, 180. 
rights of where property has passed, 183, 184. 

where property has not passed, 184, 185. 
has right of lien, 190. 

effect of part delivery by, upon right of lien, 197. 
has right of stoppage in transitu, 201, 207. 
may resume possession of goods, 201. 

may retain goods after stoppage until payment or tender of 
price, 202. 

USAGE, 

effect of, upon constitution of contract, 18, 259. 
upon ascertainment of price, 38. 
in importing stipulation into contract^ 48. 
of trade, effect reserved, 141. 
effect of upon instalment deliveries, 147. 
may vary terms of contract implied by law, 257. 
general as opposed to particular usage, 259. 
effect in Scotland of English usage, 259. 



I 
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USAGE — continued. 

requisites of proof of, 260. 

nature of usage required, 260. 

in relation to ready-money sales, 260. 

when usage may be judicially recognised, 260. 

VALUATION, 

agreement to sell at, 41. 

refusal of valuers to act, 42, 43. 

by one of the parties, 43. 

where price to be fixed by valuation of third party, 42. 

VENDOR'S LIEN. See Lien. 

VERBAL CONTRACT, 

sale may be contracted by word of mouth, 16, 17. 

VOID, 

contract void where goods have perished, 31. 

where goods perish before risk passes, 34. 
corresponds to null ab initio, 32, 114. 
meaning of " avoided," 114. 

VOIDABLE TITLE. See Title. 



WAGER. See Contingency. 

WAIVER, 

how far affects instalment contract, 165. 
of right of retention for price, 195. 
effect of agreement to waive lien, 197. 
agreement to waive, how inferred, 198. 
terminates lien, 198. 
may be express or implied, 199. 

WAREHOUSE -KEEPER'S CERTIFICATE. See Document op 
Title. 

WARRANT or ORDER. See Document of Title. 

WARRANT TO SELL, 

parties in Scotland need not now obtain judicial warrant to sell 

rejected goods, 178. 
seller requires no judicial warrant for exercise of right of re-sale 

where such right exists, 233. 

WARRANTY. See also Conditions and Warranties. 
defined, 50, 287. 

breach of, as regards Scotland, 287. 
remedy for breach of, 251. 
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WHARFINGER'S CERTIFICATE. ^ Document of Title. 

WRIT OF EXECUTION. See Fiebi Facias, 

WRITING, 

how far necessary to contract of sale, 1 6. 
effect of informal writing in Scotland, 1 7. 
includes printing, etc., 17. 



THE END. 
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